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Coort of Appeals of the District of Colombia. 


/ 


No. 3139. 


Chesapeake Beach Railway Company, Appellant, 

vs. 

Hupp Automatic Mail Exchange Company, a Corporation, and 
Maryland Casualty Company, a Corporation. 


and 


No. 3140. 


Ill pi* Automatic Mail Exchange Co. &c. et ah. Appellants. 


vs. 


Chesapeake Beach Railway Co. ifcc. 


a Supreme Court of the District of Columbia. 

At Law. No. 08800 . 

Chesapeake Beach Railway Company, a Corporation, Plaintiff, 

vs. 

Hupp Automatic Mail Exchange Company, a Corporation, 

and 


Maryland Casualty Company, a Corporation, Defendants. 

United States of America, 

District of Columbia , m: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 
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CHESAPEAKE BEACH RAILWAY COMPANY VS. 


' Declaration, etc. 

filed August hS. 1915. 

In tin* Supreme Court of the District of roliiinhia. 

At Law. No. 58:155. 

( 11 Ks.\j• kake Hka« II Kailway (’o.mpany. u (Corporation. Plaintiff, 

vs. 

IIipp Aitomatic Mail Lxm wok (’ompany. a Corporation, 

and 

Mai:\ i.ano Cascalty Company, a Corporation. Defendants 

first Count. The plaintiff. Chesapeake I teach Kailwav Compauv 
a corporation dulv organized and existing under the laws of the 
Nate of .Maryland, sues the defendant. Hupp Automatic Mail Ex¬ 
change Company, a corporation having an office and agent and doing 
iiismcjs in the District of Columbia, and the defendant, Maryland 
-usually C ompany, a corporation having an office and agent and 
• loing business in the District of Columbia, for that the^said de- 
tendants on or about the 19th day of April. 1912, hv their certain 
writing obligatory sealed with their seals and now‘shown to the 
< ourt here, acknowledged themselves, as principal and surety re¬ 
spectively to he held ami firmly bound, severally and jointly, unto 
the >a.d plaintil 1 in the full and just sum of five thousand‘dollars 
i .>.>.0(10.09) to he paid to the said plaintiff, which said writing obli- 
gatorx \\a< made with a certain condition thereunder written to wit* 
W herees. said Principal has on the Nineteenth day of April 
1912. entered into a written agreement with the said Obligee, which 
agreement is made a part hereof as fully as if it were recited at length 
herein. * 

,1 T"- >>>■; <1.0 condition of this obligation is such, 

iloit il the saul IVinci|>iil shall faithfully perform said con- 
'la.t oil It- part, according to the terms, covenants and conditions 
tlicrcol (except as hereinafter provided) then this obligation shall 
,K ‘ void: otherwise to remain in full force and effect 
ami it was further in said bond or writing obligatory provided* 

This 1.011,1 is executed hv the surety Upon the following express 
ronditions. which shall be conditions precedent to the right of the 
t thligiH* to recover hereunder: 

Any suits at law. or proceedings in equity brought or to he brought 
against said Surety, to recover any claim hereunder must be insti- 
toted on <*r before the nineteenth day of November. 1915 *’ 

Ami the plaintifl further says that hv a certain written agreement or 
contract entered into on or about April 19th. 1912, the same being 
the written agreement mentioned and referred to in the aforesaid 


HUPP AUTOMATIC MAIL EXCHANGE CO. ET AL. 


• » 
• > 


% 

writing obligatory, the plaintiff granted unto the defendant, IIupp 
Automatic Mail Exchange Company, hereinafter called the “IIupp 
Company ’ for brevity, the privilege of entering upon, using and oc¬ 
cupying for the period of six ((>) months, beginning on April ‘20th. 

peake Junction, in the District of Columbia, for the purpose of de¬ 
monstrating and making experimental tests of the “Hupp Automatic 
Mail Exchange System, and in consideration of the granting of 
said privilege the defendant IIupp Company agreed to pay to the 
plaintiff the sum of twelve hundred dollars ($1.200.00) in instal¬ 
ments of two hundred dollars (.$200.00) pel month in advance on 
the 20th day of each and every month during the term of said agree¬ 
ment, it being understood and agreed that said sums of money should 
l>e al)solutely due and payable on the said dates irrespective 
2 of whether or not the defendant. Hupp Company should use 
said track as aforesaid. And it was further in and by said 
contract agreed as follows, to wit: 

“4. The party of the first part (defendant IIupp Company) fur¬ 
ther agrees to indemnify and save harmless the party of the second 
part (plaintiff) for any and all loss, damages and injuries which 
may l>c caused to or sustained by persons or property, either directlv 
or indirectly, or which may in any way arise or grow out of the 
operations of the said party of the first part under this agreement, 
including damage to the property of the party of the second part 
and injury to its employees, and said party of the first part further 
agrees at his own cost and expense to defend any claims, suits or 
actions which may be brought or instituted against said part- of the 
second part by reason of said operations and agrees In pay any sums 
which may be required to settle any such claims, suits or actions 
and to satisfy any decree or judgment which may be rendered therein 
against said party of the second part. 

“•*>. The party of the first part further covenants and agrees to 
execute and furnish to the party of the second part, on or before the 
said 20th day of April. 1012. a good and sufficient bond of in¬ 
demnity in the sum of five thousand dollars ($5,000.00). with 
surety or sureties thereon satDfactorv to the President of the Chesa- 
peake Beach Kailway Company, conditioned for the faithful per¬ 
formance of each and all of the provisions of this agreement.” 

And the plaintiff further says that the defendants executed and de¬ 
livered to the plaintiff the writing obligatory hereinbefore mentioned 
and described pursuant to the requirements of paragraph 5 of the 
said contract above quoted. 

And the plaintiff further says that by certain written agreements 
signed bv the plaintiff* and both of the defendants the period covered 
hv said original contract, which would lane expired on October 19th. 
1912, was extended to the followin'* dates, to wit. April 19th. 191 
Octolier 19th, 1918; April 19th. 1914. and January 81st, 1919. to all 
of which extensions the said defendant Maryland Casual tv Com¬ 
pany expressly consented in writing as aforesaid. Tn and by said 


loig, and ending on October 19th. 1912, the portion of the mail 
track of the plaintiff extending from District Line Station to Chesa 
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last extension agreement, il was provided that either party 
4 thereto might terminate the contract upon the 31st day of 
January, 1915, or the 31st day of July, 1915, by giving to 
the other party thereto written notice of its intention to terminate 
the same at least thirty days lefore the date upon which the same 
was to l>e terminated, and pursuant thereto, the defendant Hupp 
Company gave the plaintiff written notice, thirty days prior to 
July 31st, 1915, of the said IIupp Company's intention to terminate 
said contract on July 31st, 1915. In and by said last extension, it 
was further provided that if either party should so terminate the 
contract on July 31st, 1915, the time within which suits at law or 
proceedings in equity might he instituted against the surety was 
thereby extended to August 31st, 1918. 

5 et notwithstanding the covenants and agreements made by the 
defendants in said writing obligatory and in said contract, and the 
extensions thereof, the plaintiff says that the defendant IIupp Com¬ 
pany has hitherto tailed and refused to pay to the plaftitiff rental 
in the sum of, to wit, *$1,077.41, or any part thereof, for the said 
privilege of entering upon, using and occupying the said track for 
a period ot, to wit. five months and twelve days, from February 19th, 
1915, to and including July 31st. 1915, although frequently re¬ 
quested so to do. and the plaintiff thereupon notified the defendant. 
Maryland Casualty Company, of such refusal on the part of said 
IIupp Company and called upon said defendant Casualty Company 
to pay to the plaintiff said sum of *$1,077.41, but the said defendant 
Casualty Company has also failed and refused to pay the plaintiff* 
said sum, or any part thereof, and both of said defendants still re¬ 
fuse to pay the plaintiff said sum. or any part thereof. 

And the plaintiff further says that- on or about November 
*> 10th. 1913, one Charles Gilmore, otherwise known as Charles 

1 >. Gilmore, instituted action at law No. 50.350 in the Su¬ 
preme Court of the District of Columbia against the plaintiff herein 
to recover damages in the sum of **20.000.00 on account of personal 
injuries caused to and sustained by the said Gilmore on or about 
May 19th. 1913, arising or growing out of the operations of the de¬ 
fendant, Hupp Company, under said agreement and during the 
term of said agreement, or of the extensions thereof: and the plain¬ 
tiff herein thereupon notified the said defendants herein, and each 
of them, of the institution of said action at law and called upon them, 
and each of them, to defend or settle same in accordance with the 
said contract, but they, and each of them, wholly failed and neglected 
so to do; and the plaintiff herein thereupon undertook the defense 
of said action at law, but on or about March l ltli, 1915, the said 
Gilmore recovered a verdict against the plaintiff herein for the sum 
of $500 and costs and the plaintiff herein thereupon called upon the 
defendants herein, and each of them, to pay the judgment, which 
was entered upon said verdict, and the costs and expenses connected 
therewith, but thev and each of them, wholly failed and neglected so 
to do. and the plaintiff herein thereupon paid said judgment and costs 
and expenses connected therewith in the total sum of $836 64 in¬ 
cluding *$lo0 counsel fees, and called upon the defendants herein, 
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and each of them, to reimburse the plaintiff therefor, hut they, 
and each of them have hitherto wholly failed and refused and still 
refuse to pay the plaintiff said sum, or any part thereof. 

By reason of which said breaches, the said writing obliga¬ 
ti tory became forfeited and thereby an action has accrued to 
the plaintiff to demand and have of the defendants said 
sums of $1,077.41 and $83(5.04. or the total sum of $1,914.05, with 
interest thereon. 

And the plaintiff claims of the defendants the said sum of $1.- 
914.05, with interest at six per centum (0%) per annum upon 
$200.00 from February 20th. 1915; upon $200.00 from March 20th. 
1915; upon $200.00 from April 20th. 1915; upon $200.00 from 
May 20th, 1915; upon $200.00 from .June 20th. 1915; upon $77.41 
from July 20th, 1915. and upon $8:1(5.04 from April 5th. 1915, In¬ 
sides costs. 

Second ( ount. And the plaintifl sues tin* defendants for money 
payable by the defendants to the plaintiff for goods sold and de¬ 
livered by the plaintiff to the defendants; and for work done and 
materials provided by the plaintiff for the defendants at their re¬ 
quest; ami for money lent by the plaintiff to the defendants; and 
for money paid bv the plaintiff for the defendants at their request; 
and for money received by the defendants for the use of the plain¬ 
tiff; and for money found to he due from the defendants to the plain¬ 
tiff on accounts stated between them. And the plaintiff claims the 
sum of $1,914.0.), with intere-t at six per centum ((>/* ) per annum 
upon $200.00 from February 20th. 1915; upon $200.00 from March 
20th, 1915; upon $200.00 from April 20th. 1915; upon $200.00 
from May 20th, 1915; upon $200.00 from .June 20th, 1915; upon 
$77.41 from July 20th, 1915. and upon $830.04 from April 5th, 
1915, according to the particulars of demand hereto annexed, be¬ 
sides costs. 

Me KENNEY & FLANNERY, 

Attorneys for Plaintiff. 


7 Particulars of Demand. 

Hupp Automatic Mail Exchange Company and Maryland Casualty 
Company to Chesapeake Beach Railway Company, Dr. 

To rental of a portion of the track of the Chesapeake Beach Railway 
Company, extending from District Line Station to Chesapeake 
Junction, in the District of Columbia, from February 19th, 1915, 
to and including July 31st, 1915, as follows: 


Rental due February 20th, 1915. $200.00 

“ “ March 20th, 1915. 200.00 

“ “ April 20th, 1915. 200.00 

“ “ May 20th, 1915. 200.00 

“ “ June 20th, 1915. 200.00 

“ “ July 20th, 1915. 77.41 


$1,077.41 
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with interest thereon at 0% per annum from the dates when the said 
respective rentals became due, as above indicated. 

To disbursements in connection with the de¬ 
fense of action at haw No. 59.350 in the 
Supreme Court of the District of Columbia, 
instituted by Charles L. Gilmore against the 
Chesapeake Beach Railway Company on or 
about November 10th, 1013, including 

preparation for trial and payment of judg¬ 
ment and casts as per bill rendered to the 
Hupp Automatic Mail Exchange 
.S Company on or about April 5th, 

1015 . *080.01 

To charge for legal services in connection with 

said case. 150.00 

- 830.04 


with interest thereon at 0V, per annum from 
April 5th, 1015. 

Total. if 1,914.05 

with interest as aforesaid. 

1*1 tax of 11 up/} Automatic Mai/ Kxchanye Com pun //. 

Filed Septeml>er *20. 1015. 

******* 

First. For plea to the plaintiffs declaration, the defendant, llupp 
Automatic Mail Exchange Company, a corporation, says as follows, 
namely: 

It admits that it. as principal, and its co-defendant, the Maryland 
Casualty Company, as surety, executed and delivered the writing 
obligatory set up or declared on in the first count of said declaration 
with a condition thereunder written which is set forth in said count, 
and also admits the execution and delivery on or about the 19th day 
of April. 1912, of a certain written contract between the plaintiff 
and the defendant referred to in said writing obligatory and made a 
part thereof, the material terms of which agreement are correctly 
stated in said declaration, which agreement is hereinafter referred 
to for convenience as the contract of April 19, 1912, (that being its 
date); it also admits that the said writing obligatory was executed 
and delivered pursuant to the requirements of paragraph 5 of said 
contract of April 19th, 1912, which paragraph 5 is quoted in 
9 said declaration, and further that, by certain written agree¬ 
ments signed by the plaintiff and both of the defendants^ the 
)>eriod covered by said contract of April 19, 1912, was extended to 
the respective dates alleged in said declaration, the last of which 
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extensions was made pursuant to agreement entered into on the 18tn 
day of April, 1914, whereby the said contract of April 19, 1912 was 
extended or continued in force to and including the 31st dav ofJan- 
yary, 1916, but subject to certain express provisions therein con¬ 
tained including that set forth in said declaration, to wit, that either 
party thereto might terminate the said contract upon the 31st dav of 
January, 1915, or upon the 31st day of July, 1915, by giving to the 
other party thereto written notice of its intention to terminate the 
same at least thirty days before the date upon which the same was to 
o t _ er i |1 mated; and that thirty days prior to the 31st dav of July, 
191o this defendant gave notice to plaintiff of its intention to terni'i- 
nate the said contract on July 31, 1915; and it further admits that 
it has failed to pay to the plaintiff the rental alleged bv the plaintiff 

it o-- V, nder * le 80 d t ; on,ra< ' t an<1 extensions thereof in the sum 
of $ 1,0, i 41 or any part thereof, being rent as alleged, for the privi- 
ego of entering upon, using and occupying the portion of the plain¬ 
tiff s railroad track designated in said contract of April 19 1912 for 
a period of five months and twelve days from February 19, 191o, to 
July 31, 191.), at the rate of $200 per month; but this defendant 
defending against the plaintiff’s claim, says that, notwithstanding 
the premises, it denies that it is indebted to the plaintiff in the said 
sum claimed as rent or any part thereof, and alleges, that 
10 its defense which is hereby intended to be pleaded in bar of 
the plaintiff s claim for said sum or item of $1,077.41, is that 
the last extension agreement, to wit, that of April 18, 1914, contained 
<a ' r 1 *’j n P rov >si°ii or condition in addition to that set forth and re- 
follows 40 m S01<1 declaratlon ’ the samo being in words and figures as 

imrt7nb,1nJiffl' f ' h ° ( Uld f " hi( ' h * he party of the second 
part (plaintiff) now occupies the track or part thereof described in 

said aliove mentioned contract shall lie terminated on the 31st dav 
;' dun t yf v ' 19 lo, tbiscontract shall then terminate automatically 
u|K>n the same date, without the necessity of any action or notice 
whatever upon the part of either party* 

that the said lease referred to in the aliove quoted provision of said 

°ind n r‘hL a rf T m P* a J easc between the Washington, Potomac 

,ind Chesapeake^ Ila11 way Company, as lessor, and the plaintiff as 

es.ee, and that the same, as this defendant now alleges was termi¬ 
nated on the 31st day of January, 1915, and thereupon the aforesaid 
contract of April 19, 1912, (referred to in the above quoted pro- 

ulation au1 ?, n,a . tlcall .V by virtue of the agreement or itip- 

ation contained in said above quoted provision, and that from that 

date all obligation on the part of this defendant to pay rent as 

«*«?. and ‘bat. although the defendant afterwards gave 
!‘, e ' 11 tent ion to terminate said contract of April 19 1912 

Zt e l l day 0 Ju 'i J 915 ’ -vet "her. it gave said notice ’to wit 
thirty days pnor to said last mentioned date, it was not known to 

l! n it Jn .° r ° an - v j of 1 j S ol K ' ers or agents, that the aforesaid lease 
had been terminated, and on the contrary such notice was given bv 

or on behalf of this defendant in the belief that said lease wa g s still in 
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force, and this defendant further says that it has had no use 
11 of the track mentioned in said contract of April 19, 1912, 
and for which it is claimed by plaintiff that said rent became 
due, since a date prior to the said 81 st day of January, 1915, on 
which said lease and also said contract terminated, to wit, since Jan¬ 
uary 21, 1915; this defendant paid all rent which accrued and be¬ 
came due up to the termination of said contract, its last payment 
of rent being made on February 6, 1915, of the instalment of rent 
which fell due on January 20, 1915, for the month ending February 
19, 1915, said payment of rent being made in ignorance of the fact 
that the aforesaid lease and contract had both terminated before the 
date of said payment. 

Wherefore, this defendant savs that bv reason of the termination 

* 

on January 31st, 1915, of the aforesaid contract of April 19, 1912, 
as extended, the rent claimed by plaintiff for the period beginning 
February 20, 1915, and ending July 31, 1915, never accrued or be¬ 
came due and payable, and the condition of the said writing obliga¬ 
tory set forth in the declaration was fully performed by this defend- 
ant, that is to say, in the matter of payment of rent for the portion 
of track referred to in the contract of April 19, 1912, and extensions 
thereof. 


Second. And for a further pica to the first count of the declara¬ 
tion, this defendant says:— 

That it admits each and all of those certain allegations of fact con¬ 
tained in said first count which are expressly admitted in and by its 
first plea herein, to which first plea reference is hereby made to avoid 
repetition herein of the said admissions, and this defendant also 
admits those certain other allegations of fact in said first count con¬ 
tained to the effect that on or about November 10, 1913, one 
12 Charles Gilmore instituted action at law No. 50350, in the 
Supreme Court of the District of Columbia against the plain¬ 
tiff herein to recover damages in the sum of £20,000 on account of 


alleged personal injuries sustained by said Gilmore on or alxmt May 
19, 1913, of the institution of which action at law the plaintiff herein 
notified the defendants herein and called upon them to defend or 
settle the same, which they wholly failed to do, and that thereupon 
the plaintiff herein undertook the defense of said action at law, and 
that, on or about March 11, 1915, said Gilmore recovered a verdict 


therein against the plaintiff herein for the sum of $500.00; that a 
judgment was entered upon said verdict for said sum of $500.00, 
together with legal costs of suit, and that the plaintiff herein called 
upon the defendants herein to pay the same together with certain 
alleged expenses connected with the defense of said action, which 
they failed and refused to do, and that the plaintiff subsequently paid 
said judgment and costs of suit, n- well as certain expenses alleged to 
have been necessarily incurred by it in the defense of said action, but 
whether said expenses included a counsel fee of $150.00, and whether 
the same together with the judgment and costs of suit and said coun¬ 
sel fee amounted to the sum of $830.04, as alleged in said declaration, 
and whether said expenses were necessary and proper expenses, this 
defendant has no knowledge and therefore cannot admit, but it does 
admit that the plaintiff herein called upon the defendants herein to 



HUPP AUTOMATIC MAIL EXCHANGE CO. ET AL. 


9 


reimburse to it the said alleged payment of $ 836 . 64 , which the de¬ 
fendants have wholly failed and refused to do. But this defendant 
denies the allegation in the first count of the declaration in the 

13 present suit that the said alleged personal injuries sustained 
by said Gilmore arose or grew out of the operations of the de¬ 
fendant “under said agreement and during the term of said agree¬ 
ment or of the extensions thereof, (referring to the contract of 
April 19, 1912, and extensions thereof); and as a defense against 
the claim of the plaintiff for reimbursement of said alleged payment 
of $836.04, or any part thereof, and as a plea in bar to the plaintiff’s 
declaration so far as it alleges a breach of the condition of the bond 
therein declared on for any failure, neglect or refusal of the defend¬ 
ants or either of them to defend the said action at law brought 
against it by said Gilmore, or to pay the judgment recovered in said 
action, or to reimburse the plaintiff herein for the alleged payment 
made by it to satisfy said judgment, costs and exjienses, this defend¬ 
ant alleges that the injuries caused to or sustained by said Gilmore 
upon which he based his said action were not, nor were any of them, 
either directly or indirectly, caused by or due to any operation, act’ 
or omission of this defendant, or any one in its employ or subject to 
its control, nor did the said injuries, or any of them, in any way arise 
or grow out of the operations ol this defendant under the agreement 
between this defendant and the plaintiff, bearing date on the 19th 
day of April, 1912, or any extension thereof. 

Third. And for a further plea to the first count of the declaration 
this defendant says:— 

That this defendant has fully performed and kept all .of the cove¬ 
nants, stipulations and agreements on its part to be performed and 
kept contained in and implied from the condition of the writ- 

14 ing obligatory in said declaration declared on and set forth, 
and this defendant therefore denies that there is or has been 

any breach of the condition of said writing obligatory, as alleged in 
the declaration. 

lourth. lor plea to the second count of the plaintiff s declaration, 
the same being the common counts combined in one count, this de¬ 
fendant says: That it did not promise in manner and form as in 
said second count is alleged. 

Fifth. And for a further plea to said second count, this defendant 
says: That it is not indebted to the plaintiff as in said second count 
is alleged, or in anv sum whatsoever. 

GEO. FRANCIS WILLIAMS, 

FRANCIS E. HOUSE, 

Attorneys for Defendant, 

• llupp Automatic Mai/ Exchange Company. 


Affidavit of Defense. 

******* 
District of Columbia, ss : 

I, Otis J. Rogers, being first duly sworn on oath depose and say. 
that I am and for the past Two years have been secretary and treas- 
2—3139a 
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urer of (he Hupp Automatic Mail Exchange Company, a corporation, 
defendant in the aliove entitled cause and hereinafter for brevity re¬ 
ferred to as the defendant Hupp Company ; that I am familiar with 
jind have personal knowledge of tlie business relations existing l>e- 
tween the Chesapeake Beach Railway Company, plaintiff in 
15 said cause, and the defendants, during the j>eriod of time cov¬ 
ered by the transactions referred to in the declaration in said 
cau.-e, and that I am authorized to make this affidavit. 

That l have read the pleas hereunto attached of the said defendant 
Hupp Company and know the contents thereof and that all the facts 
therein alleged and set forth are true in substance and effect, to the 
l>est of my knowledge, information and belief. 

That the defendant Hupp Company denies the right of the plain¬ 
tiff' as to the whole of its claim in the above entitled cause, and that 
the grounds of \{< defense are set forth in the first and second pleas 
of the said defendant hereinbefore referred to and which it is prayed 
may be read and considered as a part of this affidavit, with the same 
effect as though repeated and incorporated herein. And again re¬ 
ferring to and further stating said grounds of defense, I say that as to 
the lirst item of plaintiff’s claim, being for rental of a portion of 
track of the plaintiff company from February 19, 1915, to July 31, 
1915, in the sum. as alleged, of $1,077.41* the specific ground of the 
defense is. and I state the facts to be, that the lease under which the 


said plaintiff was occupying the portion of the track referred to in 
the last extension of the contract of April 19, 191*2, set up in the 
declaration, of which extension agreement a copy is annexed to the 
plaintiff’s affidavit herein marked “Exhibit G,” was terminated on 
the 31st day of January, 1915, and that thereupon, in accordance 
with a provision or stipulation of said extension agreement, the said 
contract of April 19, 1912, upon which the right of the plaintiff to 
charge and receive rent from the defendant IIupp Company 
hi for the use of said track depended, automatically terminated, 
and at the time but one month’s rent was due. namely, the 
monthly instalment which matured January 20, 1915, for the 
month ending February 19, 1915, which instalment, to wit, $200 
and also certain charges for two demonstrations, that is to say, the 
use of an engine and crew furnished by the plaintiff on January IS 
and January 21, 1915, were fully paid by the said defendant to the 
plaintiff on Felfruary 6. 1915, which settled in full all of plaintiff’s 
claims to that date, said payment being made in ignorance of the 
fact that said lease and consequently said contract under which the 
plaintiff’s right to charge rent depended had terminated; that the 
defendant IIupp Company made no use of and had *no use for the 
said portion of track or any part of the track of plaintiff from and 
after the 31st day of January 1915, and that it afterwards gave no¬ 
tice that it terminated or would terminate said contract on the 31st 


dav of July. 1915. referred to in the declaration, before any of its 
officers or agents had been informed of or had discovered the fact 
that said lease of the plaintiff had been terminated on said 31st day 
of January, 1915, as aforesaid. 

That as to the balance of the plaintiff’s claim, to-wit, its claim that 
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the defendant Hupp Company, as principal, and the defendant, 
Maryland Casualty Company, as surety, are liable under the terms 
of the writing obligatory set up in the declaration in the sum of 
$836.54 because of alleged disbursements in connection with the de¬ 
fense bv plaintiff of an action at law instituted in the Supreme Court 
of the District of Columbia by Charles L. Gilmore against the plain¬ 
tiff, the specific grounds of defense of the defendant are, and 
1< 1 state the facts to be, that the accident in which said Gil- 

more was injured occurred when no operations or work of 
any kind by the defendant IIupp Company, or under its control, in 
connection with or arising or growing out of said agreement of April 
19, 1912, or any extension thereof, or otherwise, were lieing carried 
on. That at the time of said accident, to-wit, after four thirty o'clock 
p. m. on the 19th day of May, 1913, no representative or employee 
of the defendant IIupp Company, or of its co-defendant, was present, 
and that said injuries were caused by a locomotive of the plaintiff 
herein, operated by a servant of the plaintiff herein, and engaged 
wholly in the business of the plaintiff, which locomotive was drawing 
at the time one of the regular trains of the plaintiff, coming into 
contact with or running down the said Gilmore, who was at the time 
on plaintiff's railroad track for his own purposes. That, therefore 
the said injuries sustained by said Gilmore did not arise or grow out 
of any operation of the defendant IIupp Company, charged by the 
plaintiff, and the fact that the said Gilmore recovered a small judg¬ 
ment which the plaintiff paid, as alleged, is not a ground for liability 
on the part of the defendants or either of them. And defendant- 
rightfully refused to undertake the defense of said action of said Gil¬ 
more, and the plaintiff defended it at its own risk and on it- own 
account. 

Further affiant saith not. 

OTIS .1. KOtiERS. 

SulBoriW and sworn to In-fore me this 20th dav of ,September 


[ SEAL. 


G. COLDKX MILLKR. 

Notaru Public. 


Pep//cation# to Ptias of Hupp Automatic Mail 

Exchange Co. 

Filed September 23, 1915. 


F ,°, r .^ i< » tion t0 t |lc first plea of the defendant, IIupp Auto¬ 
matic Mail Exchange Company, the plaintiff admits that the last 

date<1 Apri ' 18,h - 1014 - of the contract of April 
A"": , -;." Il,c 'h I* mentioned and described in the first count of 
the declaration and m the said defendant’s first plea, contained the 
following provision or condition, to wit: 
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“provided that if the lease under which the said party of the second 
part (plaintiff) now occupies the track or part thereof described in 
said above mentioneed contract shall l>e terminated on the 31st day 
of January, 1915, this contract shall then terminate automatically 
upon the same date, without the necessity of any action or notice 
whatever iq>on the part of either party/’ 


and the plaintiff admits that the lease or agreement referred to in 
the above quoted provision was a lease or agreement between the 
Washington, Potomac and Chesapeake Railway Company, as lessor, 
and the plaintiff, as lessee, but the plaintiff denies that said lease or 
agreement was terminated on the 31st day of January, 1915, and 
denies that the aforesaid contract of April 19th, 1912, terminated 
automatically on the 31st day of January. 1915, by virtue of said 
provision above quoted, as alleged in said defendant’s first plea. On 
the contrary the plaintiff says that said lease or agreement was en¬ 
tered into by and between the Washington, Potomac and Chesapeake 
Railway Company, as lessor, and the plaintiff, as lessee, on or about 
February 1st. 1914.and the same was in full force* and effect when said 
extension agreement of April INth, 1914, was executed, and by 
19 said lease or agreement of February 1st, 1914, said Washing¬ 
ton, Potomac and Chesapeake Railway Company granted 
unto the plaintiff the right to use the railroad right of way of said 
Washington, Potomac and Chesapeake Railway Company in the 
District of Columbia, together with all switches, tracks, rails, ties, 
buildings, materials, appliances and other improvements thereon, 
(the right of way, tracks and appurtenances mentioned in and cov¬ 
ered by said contract of April 19th, 1912, being a part of the railroad 
right of way, tracks and appurtenances mentioned in and covered 
by said lease or agreement of February 1st, 1914), 


“for the full term of one year, beginning on the First day of Feb* 
ruarv nineteen hundred and fourteen (1914), and to terminate at 


the end of the said term, upon the party of the first part (W. P. & 
C. Ry. Co.) giving sixty days’ notice to the party of the second part 

/_ i •' a i /p\ i .. .’ i *-_ ax’- .1.1. „n:*l,/v „c 


(plaintiff), by letter mailed to Washington oflice of the party of the 
second part.” 


but the plaintiff says that the Washington. Potomac and Chesapeake 
Railway Company did not give the plaintiff -aid sixty days’ notice of 
its intention to terminate said lea-e or agreement and said lease or 
agreement of February 1st, 1914. did not terminate on January 31st, 
1915, and has not yet terminated, it being further agreed in and by 

• A A l 


said lease or agreement 


“that the pally of the first part (W. P. & C. Ry. Co.) will give to the 
party of tlie second part (plaintiff) sixtv days’ notice, in manner its 
set forth in the foregoing paragraph (above quoted) previous to the 
expiration of this agreement, if it shall or shall not renew it. If the 
parties hereto elect to enter into another lease for term of one year, 
then the stipulations to remain the same as embodied in this agree¬ 
ment except that the cash consideration shall be increased to Five 
hundred Dollars ($500), which stipulations and considerations shall 
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remain the same for a j)erio<l of four years dating from February lsf, 
1915. it for so long any extension of this contract shall continue ” 

and pursuant to said provisions last quoted, the Washington, 
Jtl Potomac and Chesapeake Railway Company, prior to the ex- 
. ot on . e vear froin February 1st, 1914, notified the 

plain ti ft, by letter mailed to the \\ ashington oftice of the plaintifl, of 
the willingness of said Washington, Potomac tuid Chesapeake Rail¬ 
way Company to renew and extend said lc«iso or agreement for the 
further period of one year from February 1st, 1915, upon the same 
terms and conditions, but at the increased rental of $500 per annum, 
as provided in said lease or agreement of February 1st, 1914, and!' 
I> r ior to the expiration of one year from February 1st’, 1914’, said 
lease or agreement was so renewed and formallv extended by a certain 
supplemental agreement dated January 25th,1915 and executed bv 
the \\ ashington, Potomac and Chesapeake Railway Company and bv 
the plaintiff. \\ herefore the plaintifl says that said contract of 
April 19th, 1912, did not terminate on January 31st. 1915, as 
alleged in the said defendant’s first plea, but on the*contrary the said 
contract continued in full force and effect until July 31st,' 1915, as 
alleged in the first count of the declaration heretofore filed herein 
and the plaintiff prays judgment for the amount claimed in and bv 
said first count of the declaration. 

^ plaintiff joins issue upon the said defendant’s 

second, third, fourth and fifth pleas, respectively. 

McKENNEY & FLANNER Y. 

G. B. C., 

Attorneys for I'lain tiff. 


21 Joinder of Issue of Hupp Automatic Mail Exchange 

Company. 

Filed October 5, 1915. 

******* 

The defendant IIupp Automatic Mail Exchange Company joins 
issue upon the plaintiff’s replication to its first plea. 

GEO. FRANCIS’ WILLIAMS, 

FRANCIS E. HOUSE, 

Attorneys for Defendant, Hupp Automatic 

Mail Exchange Company. 


Memoranda. 

Pleas of Maryland Casualty Company, Replications thereto and 
Joinder of Issue thereon are substantially the same as the pleadings 
to the Hupp Automatic Mail Exchange Company. 

June 28, 1917.—Verdict for Plaintiff for $1,077.41 and interest 
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22 Supreme Court of the District of Columbia. 

Friday, July 6 th. HUT. 

Session resumed pursuant to adjournment, lion. F. L. Siddons 
Justice, presiding. 

******* 

It appearing that under Rule of Court, judgment on verdict 
should he entered herein, it is so ordered. Wherefore, it is consid¬ 
ered that the plaintiff herein recover of the defendants the sum of 
Ten Hundred Seventy-seven and 41/100 Dollars ($1,077.41) with 
interest on $200.00 from February 20th, 1015; on $200.00 from 
March 20th, 1015; on $200.00 from April 20th, 1015; on $200.00 
from May 20th. 1915; on $200.00 from June 20th, 1915, and on 
$77.41 from July 20th, 1915, together with costs of suit to be taxed 
by the clerk and have execution thereof. 


Memoranda. 

duly 20, 191 4 .—Appeal noted bv Plaintiff and bond for costs lixed 
at $100. 

July 2d, 191 1 .—Appeal noted by Defendants and supersedeas 
bond iixed at $2,000. 

July 50, 191 1 .—Cost bond of Chesapeake Beach Railway 
25 Company approved and filed. 

Bond for Defendants for costs fixed at $100 and $50 de¬ 
posit. 

$50 deposited by Defendants in lieu of bond. 

August 9, 1917.—Time to submit Exceptions extended to October 
5, 1917, inclusive. 

October 2, 1917.—Time to submit Exceptions extended to Octolier 
17, 1917. inclusive. 


Alignments of Error. 
Filed October 4, 1917. 


Now comes the plaintiff, Chesapeake Beach Railwav Company 
and assigns the following errors: 

The trial court erred: 

1. In excluding the testimony which had been given by Charles 
Oilmore at the trial of action At Law No. 56,350 in the'Sunreme 
Court of the District of Columbia. ' 

2 In refusing to grant the 1st, 3rd and 4th instructions offered 
by the plaintiff and denying the right of the plaintiff to recover the 
amount expended by it in paying the judgment in the Gilmore case 
and in connection with the defense thereof. 
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3. In directing a verdict in favor of the defendants upon 
the claim of the plaintiff growing out of said Gilmore case. 

McKENNEY & FLANNERY, 

Attorneys for Pin in tiff. 


Plaintiff's Designation of Record. 

Filed October 4, 1917. 

* * * * * * * 

The Clerk will please prepare transcript of record to consist of the 
following: 

1. The plaintiff's declaration and particulars of demand (without 
affidavit of merit and exhibits thereto). 

2. Separate pleas of the defendant, IIupp Automatic Mail Ex¬ 
change Company. 

3. Plaintiff's replications to pleas of defendant Hupp Company. 

4. Joinder of issue of defendant IIupp Company. 

5. Memorandum showing that the separate pleas filed by defend¬ 
ant Maryland Casualty Company; the replications thereto and join¬ 
der of issue were substantially identical with the pleas, etc., of the 
Hupp Company. 

fi. Memorandum of trial, verdict of jury and judgment thereon. 

7. Memorandum: Appeal noted by plaintiff and bond for costs 
fixed. 

8. Memorandum: Filing of bond by plaintiff. 

9. Orders extending time for submission of bills of excep- 
25 tions. 

10. Plaintiff's bill of exceptions. 

11. Assignments of error. 

12. This designation of record. 

McKENNEY A FLANNERY, 

Attorneys for Plaintiff. 

Service of a copy of the foregoing designation of record is ac- 
knowleedged this 2d day of October, 1917. 

GEO. FRANCIS WILLIAMS, 

Attorney for Defts. 


Memoranda. 

October 12, 1917.—Time to submit Exceptions extended to Octo¬ 
ber 24, 1917. 

October 15, 1917.—Bill of Exceptions of Plaintiff submitted. 
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. Supreme Court of the District of Columbia. 

Saturday, October 20th, 1917. 

Session resumed pursuant to adjournment, lion. William Hitz, 
Justice, presiding. 

Before Judge Siddons. 

******* 

Come now the parties hereto by their respective attorneys 
20 and the Court having this day signed the bill of exceptions 
heretofore submitted to the Court on behalf of the plaintiff 
as of the time of the noting thereof at the trial, now hereby orders the 
same of record nunc pro tunc. 

Memorandum. 

October 23, 1917.—Bill of Exceptions of defendants submitted. 


/defendants' Alignment of Errors. 

Filed October 23, 1917. 

******* 

Now come the defendants, Hupp Automatic Mail Exchange Com¬ 
pany and Maryland Casualty Company, and assign the following 
errors, namely: 

The trial court erred: 

1. In overruling the motion made by the defendants after all of 
the evidence, on both sides, had been submitted, to direct the jury 
to return a verdict in favor of both defendants as to the item or claim 
of $1,077.41, with interest, alleged to be due to the plaintiff by the 
defendant Hupp Automatic Mail Exchange Company, for rent from 
February 19, 1915, to July 31, 1915, under the final extension of the 
agreement of April 19, 1912, between the plaintiff and said Hupp 
Automatic Mail Exchange Company, the performance of which 
agreement, as so extended, had been guaranteed by the defendant 
Maryland Casualty Company as surety for said Hupp Auto- 
27 matic Mail Exchange Company. 

1. In refusing to direct the jury to return a verdict in favor 
of said Maryland ^Casualty Company, surety as aforesaid, as to the 
said item of $1,077.41 rent, as moved by it separately, after the over¬ 
ruling of the motion to direct a verdict made by both it and .its co¬ 
defendant above refeerred to. 

3. In refusing to instruct the jury, as prayed b V both defendants 
after the two motions aforesaid had been overruled, that “if the jurv 
find from the evidence, under the instructions of the court, as to the 
law, that the lease between the Washington, Potomac and Chesa- 
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peake Railway Company and the plaintiff was terminated on Jan¬ 
uary 31, 1915, then their verdict should be for both defendants as 
to the item of one thousand and seventy-seven dollars and forty-one 
cents for rent.” 

4. In directing, upon motion of plaintiff, a verdict in favor of the 
plaintiff, against both of the defendants, upon the said claim of 
$1,077.41, with interest, for rent alleged to be due as set forth in the 
declaration. 

5. In directing a verdict as aforesaid in favor of the plaintiff as 
against either of the defendants. 

GEO. FRANCIS WILLIAMS, 

Attorney for Defendants. 


Supreme Court of the District of Columbia. 

Thursday, October 25, 1917. 

Session resumed pursuant to adjournment, Mr. Justice Siddons 
presiding. 

******* 

The Court having this day signed the Bill of Exceptions 
28 of the defendants heretofore submitted herein, now orders 
the same of record as of the time of the noting thereof at the 

trial. 


Defendants' Designation of Record. 

Filed October 19, 1917. 

******* 

The Clerk will please prepare transcript of record to consist of the 
following: 

1. The plaintiff’s declaration and particulars of demand (without 
affidavit of merit and exhibits hereto). 

2. Separate pleas of the defendant, Hupp Automatic Mail Ex¬ 
change Company. 

3. Plaintiff’s replications to pleas of defendant Hupp Company. 

4. Joinder of issue of defendant Hupp Company. 

5. Memorandum showing that the separate pleas filed by defend¬ 
ant Maryland Casualty Company; the replications thereto and join¬ 
der of issue were substantially identical with the pleas, of the Hupp 
Company and the replication thereto and the joinder of issue above 
referred to, respectively. 

6. Memorandum of trial, verdict of jury and judgment thereon. 

7. Memorandum: Appeal noted by defendants and bond for 
costs fixed, with leave to deposit $50.00 in lieu thereof. 

8. Memorandum: That $50.00 was deposited with the Clerk in 

lieu of bond for costs by defendant^. 


3—3139a 
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29 9. Orders extending time* for submission of bills of excep¬ 

tions. 

10. Defendants’ bill of exceptions. 

11. Assignments of error by defendants. 

1*2. This designation of record. 

GEO. FRANCES WILLIAMS, 

Attorney for Defendants. 

Service of a copy of the foregoing designation of record i* ac¬ 
knowledged this lt»th day of Oetol>er, 1917. 

McKENNEY & FLANNERY, 

Attorneys for Plaintiff. 


:U) 


Supreme Court of the District of Columbia. 


I sited States of America. 

District of Columbia, ss: 

1 . John R. Young. Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 29, 
loth inclusive, to U* a true and correct transcript of the record, ac¬ 
cording to direction* of counsel herein tiled, copies of which are made 
part of this transcript, in cause No. 58300 at I^aw, wherein Chesa¬ 
peake Reach Railway Company, a corporation, is Plaintiff and Hupp 
Automatic Mail Exchange Company, a corporation, and Maryland 
Casualty Company, a corporation, are Defendants, as the same re¬ 
mains upon the files and of record in said Court. 

In testimony whereof. I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
14th day of November. 1917. 

| Seal Supreme Court of the District of Columbia.J 

JOHN R. YOUNG, Clerk. 

31 Copy. 

In the Supreme Court of the District of Columbia. 

At Law. No. 58355. 

Chesapeake Reach Railway Company, a Corj>oration, Plaintiff, 

vs. 

Hupp Automatic Mail Exchange Company, a Corporation, and 
Maryland Casualty Company, a Corporation, Defendants. 

Hill of Except ions on Appeal by Plaintiff. 

Re it remembered that on the 27th day of June A. D. 1917, the 
above entitled cause came on for trial before Mr. Justice Siddons, and 
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?4?n ; bSXoSc SJnm^jL G - »«' vdoin C»ighill appear, 
and Fnmeis JK^ftSSS 
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execution of which was admitted Kv' 11 * 1 ttKr P < ' lnent u "d bond, the due 
words and figu^ followh,^4 f«'‘he defendants, in the 

32 . T his agreement made this 19th day of Anril \ I) low 

l>) and between the Hupp Automatic* \fnil it ’ 1 ’ 
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on October 19. 1912 thenoHmi. „r ti, ‘ " ! «nd ending 

•)(){| aa\ • • i * * tlic sum of twelve hundred cIoIImiv 

n XS 'Ttu 'ZX'f d f a ‘V*») permontl’i 

*« &'°- «>f 2 = 

on the K Sit 3'±!1 ah “ ,ut f. v ,hle and Payable 

,.«rt uses said tU^'X^d ' e ‘ h0r ° r n °' the P " rtv " f " le «** 

hereii^fore’inention^'^o'mwiMo'the'T T^t’ [° r the P llr Poses 
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track and equipment by and for the purposes of said party of the first 
I>art shall shall not interfere in any manner whatsoever with the 
operations or business of the party of the second part, nor with the 
safetv of its employees, passengers or property, nor be contrary to 
the laws and regulations of the United States, or State of Maryland, 
or District of Columbia. 

4. The party of the first part further agrees to indemnify and save 
harmless the party of the second part for any and all loss, damages 

and injuries which may l>c caused to or sustained by persons 

34 or property, either directly or indirectly, or which may in any 
way arise or grow out of the operations of the said party of the 

first part under this agreement, including damage to the property of 
the party of the second part and injury to its employees, and said 
party of the first part further agrees at its own cost and expense to 
defend anv claims, suits or actions which may l>e brought or insti¬ 
tuted against said party of the second part by reason of said opera¬ 
tions and agrees to pay any sums which may he required to settle any 
such claims, suits or actions and to satisfy any decree or judgment 
which may l»e rendered therein against said party of the second part. 

5. The party of the first part further covenants and agrees to 
execute and furnish to the party of the second part, on or before the 
said 20th day of April, 1912, a good and sufficient bond of indemnity 
in the full and just sum of Five Thousand Dollars ($5,000.00) to the 
sureties thereon satisfactory to the President of the Chesapeake Beach 
Railway Company, conditioned for the faithful performance of each 
and all of the provisions of this agreement. 

In testimony whereof the respective parties have hereunto sub¬ 
scribed their names and affixed their corporate seals on the day and 
year first hereinbefore written. 

IIUPP AUTOMATIC MAIL EXCHANGE 
COMPANY, 

By ALBERT HUPP. [seal.1 

Witness: 

S. L. IlEACOCK. 

CHESAPEAKE BEACH RAILWAY 
COMPANY, 

Bv W. F. JONES. President. 

Witness: 

S. L. IlEACOCK. 

35 Know all men by these presents, That we, the Hupp Auto¬ 
matic Mail Exchange Company (Incorporated), of Kansas 

City, Missouri, Principal, and the Maryland Casualty Company, a 
corporation under the laws of the State of Maryland, having its 
principal office in the City of Baltimore, Maryland, Surety, are held 
and firmly Ixmnd unto the Chesapeake Beach Railway Company of 
Washington. District of Columbia (hereinafter called the obligee), 
in the full and just sum of Five Thousand Dollars ($.'>,000.00) to the 
payment of which said sum of money, the said Principal binds itself, 
its successors and assigns, jointly and severally, and the said Surety 
binds itself, its successors and assigns jointly and severally, firmly by 
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these presents; signed sealed and dated this Nineteenth dav of April, 
A. D. 1912. 1 

W hereas, said Principal ha* on the Nineteenth day of April, 1912, 
entered into a written agreement with the said Obligee, which agree¬ 
ment is made a part hereof as fully as if it were recited at length 
herein. 


Now, therefore, the condition of this obligation is such. That if the 
said Principal shall faithfully perform said contract on its part, ac¬ 
cording to the terms, covenants and conditions thereof (except as 
hereinafter provided) then this obligation shall he void; otherwise to 
remain in full force and effect: 

I his lx>nd is executed by the surety upon the following express 
conditions, which shall l>e conditions precedent to the right of the 
Obligee to recover hereunder: 

Any suit at law. or proceedings in equity, brought or to he brought 
against said Surety, to recover any claim hereunder must l>e instituted 
on or before the nineteenth day of November. 1915. 

In witness whereof, the said Principal has caused this instrument 
of writing to Ik? signed by its President, and the said Surety by its 
Attorney-in-fact, and its Corporate Seal to be hereunto affixed, the 
day and year first al>ove written. 

All erasures and interlineations made l»efore execution of this 
I Hind. 


IICPP AUTOMATIC MAIL EXCHANGE 
CO. (INC.). 

By ALBERT III PP, P'rnddcnt . Principal. 

MARYLAND CASUALTY COMPANY. 

By EDWARD TARRING, |seal.| 

AttoriK ;/-in-Fact. 


Signed, sealed and delivered in the presence of 

HECTOR S. BOGIE. 

Cl IAS. II. RUOFF. 


30 Thereupon the plaintiff further offered in evidence various 

other agreements, the execution of which bv the plaintiff and 
both defendants was admitted by counsel for the clefenciants, renew¬ 
ing and extending the term of said original agreement and bond of 
April 19, 1912, from October 19, 1912, to April 19th, 1913; to Octo¬ 
ber 19, 1913; to April 19, 1914; and a further agreement dated April 
18, 1914, executed by the plaintiff and both defendants, extending 
the term of said original agreement and bond to January 31, 1918, 
upon certain terms and conditions, whereby said agreement might Ik* 
terminated on January 31, 1915. or July 31, 1915. 

And thereupon the plaintiff, further to maintain the issues upon 
its part joined, produced as a witness William F. .Jones, who testified 
that he was then and had la?en since 1910 the President of the plain¬ 
tiff Chesapeake Beach Railway Company; that a certain mail ex¬ 
change device was built in I)eceml>er, 1911, or the early part of 1912. 
upon the plaintiff’s right of way adjacent to the plaintiff’s main track- 
in the District of Columbia and such device remained there until 
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August 27. 1915; that the defendant Ihip|» Company paid the rent 
at the rate of $200 per month under -aid agreement of April 10. 101*2. 
and the extensions thereof, until February 10, 1015. 

The said witness Jones thereupon identified and the plaintiff offered 
in evidence a letter from F. K. House. Vice-President of the Hupp 
(Vimpanv, to said Jones, as President of the Railway Company, miner 
date of June 20. 1015, in the words and figures following, to-wit: 


“Hupp Automatic Mail Exchange Company, 
70S-12 Woodward Building. 
Telephone. Main 5852. 
Washington. 1). C. 


Ji ne 20, 1015. 

Mr. \\ . 1*. Jones, President, ( hesa|»eake Beach Railway Company 
Washington. I). C. 

My dear Sir : Referring to the contract lie tween your com- 
27 pany and this company, dated the 18th day of April, 1014. 

which provides for an extension of the original contract of 
April 10th. 1012. covering the use of certain of the tracks of your 
company and other mutters pertaining to a demonstration of the 
Hupp Automatic Mail Exchange System upon vour line, and refer¬ 
ring also to the provision of said contract that either party mav ter¬ 
minate the same u|H>n the 21st day of July, 1915, hv giving to the 
other party thereto written notice'of its intention to terminate the 
same, at least thirty days More the date on which the same is to l»e 
terminated, we wish to advise you that since this company has not 
had any occasion to avail itself of the privileges provided for in said 
contract for many months and does not expect to have enough use for 
the same to warrant the continuation of the said contract we hereby 
notify you that this company elects to terminate the said contract oil 
the 21st da\ ot July, 191n, ami does hereby so terminate same on said 
date. July 21st, 1915. 

Wry truly yours. 

. HITP AUTOMATIC MAIL EXCHANGE 

COMPANY. 


F. E. II. R. N 


I*. E. TTOl SE. I mv' I*rrs'nient. 


And said witness Jones thereu|H*n further testified that the Hupp 
Company did not pay any rent from February 19, 1915, to July 21. 
19b>. hut the Hupp Company s apparatus occupied the premises of 
the Railway Company during said period in accordance with their 
contract. Counsel for defendants admitted that the Hupp Company 
had not paid any rent for the period from February 19. 1915 to July 
21. 1915. ‘ ' 

1 lie said witness Jones further testified that in January. 1914, 
after the institution of suit by one Charles (iilmore against the Chesa- 
l>eake Beach Railway Company, the said Railway Company served 
a notice upon the defendant Hupp Company calling upon the Hupp 
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Company to defend said Gilmore suit and notifying the Hupp Com¬ 
pany to save the Railway Company harmless from any damage on 
account of said Gilmore suit, hut the Hupp Company did not defend 
said suit. 

Counsel for the defendants thereupon admitted that the defendant 
Hupp Company had not defended the Gilmore suit and admitted that 
the plaintiff Railway Company had paid the judgment, which had 
l>een rendered in favor of Gilmore against said Railway Com- 
38 |>any in the sum of $500, plus $27.85 taxable costs. 

The said witness Jones further testified that the difference 
l>etween said sum of $527.85 and the sum of $830.04, which is 
claimed in the declaration in the present case, was made up of wit¬ 
ness fees, expenses and attorney's foes in connection with the defence 
of said Gilmore case; that the attorney's fee amounting to $150.00 
was paid by the Railway Company and ap|>ortioned to said Gilmore 
case; that no part of said $830.04 was ever paid to the plaintiff Rail¬ 
way Company bv the defendant Hupp Company, or its said surety. 

(Counsel for the plaintiff, with leave of Court, thereafter withdrew 
the claim for an attorney's fee of $150, so that the amount claimed on 
account of said Gilmore case was thereby reduced from $830.04 to 
$080.04). 

The said witness Jones thereupon identified and the plaintiff 
offered in evidence a letter from F. K. House, Vice President of said 
Hupp Company, to said Jones, as President of said Railway Com¬ 
pany, under date of March 11. 1015, in tlie words and figures follow¬ 
ing. to-wit: 


“Hupp Automatic Mail Exchange Company, 

708-12 Woodward Ruilding. 

Telephone, Main 5852. 

Washington. 1). C. 

March 11, 1915. 

Mr. W.- F. Jones, President, Chesapeake Peach Railway Company. 

Evans Building, Washington, I). C. 

Gilmore vs. Chesapeake Beach By. Co. 

Dear Sir: 1 ami advised by Mr. Flannery that in the case of 
diaries Gilmore against yourcompany, which has boon pending in the 
Supreme Court of the District of Columbia, judgment was rendered 
toaay, by agreement of parties, for the sum of $500 in favor of the 
plaintiff. This, 1 understand to l>e in accordance with the agreement 
had between you and myself yesterday evening. 

Our arrangement was that, while this company disclaims any lia¬ 
bility on account of the injury for which Mr. Gilmore brought suit or 
on account of any amounts which you might pay or for which judg¬ 
ment might he rendered against you on that account, if it was the 
opinion of yourself and your counsel, Mr. Flannery, that, independ¬ 
ent of any liability on the part of this company, you should make a 
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settlement of the case, by paying $500 and court costs, such 
•40 settlement should lx? regarded as between us the same as if a 
judgment for that amount had l>een rendered against your 
company involuntarily in a court of last resort and you had exercised 
all due and proper diligence to prevent such a judgment and prevent 
the payment of any sum or sums of money on account of injure of 
or suit bv Mr. Gilmore. 


I am writing this letter to you at the suggestion of Mr. Flannerv 
and I trust it satisfactorily expresses the agreement between us. 


Yerv trulv vours. 

•/ • • 

(Signed) 



E. HOUSE, 

A* Gen. Counsel." 


F. E. II./R. N. 


On cross-examination, the said witness Jones testified that under 
the contract of April 19, 1912, and the extensions thereof, the plain¬ 
tiff Kailway Company furnished the defendant Hupp Company 
with an engine and crew for use in connection with the IIupp Com¬ 
pany's demonstrations and experimental tests at the rate of $20 
per day, which was paid by said IIupp Company; that whenever an 
engine was used in such connection, the actual operation was under 
the control of the engineers and firemen of the plaintiff Railway 
Company, but such engineers and firemen were directed by officials 
of the Hupp Company what to do, when to stop, when to back, etc., 
and the IIupp Company furnished its own demonstration car; that 
the IIupp Company did not handle Government mail, but was simplv 
having experiments and demonstrations of a plan for handling, de¬ 
livering and discharging mail automatically into a trough and catch¬ 
ing the l>ag in a device opening and closing automatically; that the 
station trough or device was on the plaintiff's right of wav near the 

k i •» 

. 

In reply to questions by the Court, the witness Jones further testi¬ 
fied that the track on the portion of right of way, upon which the 
mail exchange device was located, was used every day by the Rail¬ 
way Company as part of its line; said track l>cing the plaintiff Com¬ 
pany's connection with the Baltimore and Ohio Railroad, and the 
plaintiff's trains passed over it daily during all the time the IIupp 
Company’s station trough or mail exchange device was located on said 
jright of wav. 

dff And thereupon the plaintiff, further to maintain the issues 

upon its part joined, produced as a witness Walter J. Hay¬ 
ward. who testified that he was and had l>een for the past six¬ 
teen years General SuiK'rintendent of the plaintiff Railway Com- 
]>any; that in Decern t>er, 1911. Mr. IIupp of the Hupp Company 
gave him a detailed description of a certain mail trough and observa- 
tion platform which. Mr. IIupp wished to have built for use in con¬ 
nection with the IIupp Company's demonstration; that pursuant 
thereto, witness had the apparatus built; that the Railway Company 
furnished the labor and material and charged same against the Hupp 
( ompanv, which afterwards reimbursed the Railway Company; 
that in May, 1914, Mr. IIupp and Mr. Ilarrity. who was Superin- 
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tondent of the IIupp Company, in formed witness that they wished 
to rebuild and extend the apparatus and asked the witness if the 
Kailway Company could furnish carpenters and laborers to do the 
work; that witness thereupon got a contractor by the name of Wins- 
ton, who rebuilt and extended the mail exchange station under the 
direction of Mr. Harrity; that during the remodelling work and at 
the time of, the accident to Gilmore, the IIupp Company had a 
watchman named Alexander Windsor on duty at the apparatus; 
that Mr. Hupp asked the witness to employ such watchman 
and the IIupp Company paid the watchman’s salary; that wit¬ 
ness was never notified by the IIupp Company that it had invited 
Gilmore to come on those premises; that the apparatus was removed 
by the IIupp Company in August, 11)15. 

On cross-examination, the said Hayward testified that he simply 
recommended W indsor to Mr. IIupp as a suitable man for the job 
of watchman in May, 1913, about ten days before the Gilmore acci¬ 
dent; that the expense of employing W indsor was put down as one 
of the items of expense in the alteration of the mail exchange 
41 device and the IIupp Company paid the bill rendered by the 
Kailway Company covering that among other items; that 
W indsor s hours were from 4:30 until S.00 o’clock the next morning, 
t ie understanding lieing that he should be then* when the other men 
quit and his duties were to watch the lumlier and other materials 
that were on the ground and to see that they were not stolen; that 
witness did not inspect the work as foreman or superintendent be¬ 
cause Mr. Harrity, the IIupp Company's Superintendent, did that; 
that the contractor W inston took the contract and employed his owui 
men and the witness Hayward dealt with Winston ; that the Railway 
Company had a road crossing watchman at a crossing about a quar¬ 
ter of a mile west of the Hupp Company’s apparatus. 

The same witness, Hayward, further testified, in response to ques¬ 
tions a-ked by the Court, as follows: 

Q. -These piemises that w’ere leased to the Hupp Company under 
this agreement, was that an enclosed station there? 

A. No, sir. 

Q. All open? 

A. All open, yes, sir. 

Q. So that the railroad track at that point was open? 

A. All open like any other place, yes.” 

The Plaintiff thereupon offered in evidence the record in action 
at law No. 56,350 in the Supreme Court of the District of Columbia, 
being the suit instituted by said Charles Gilmore against the Chesa- 
jH&uke Reach Kailway Company, on November 10, 1913, including 
the declaration in said case in the words and figures following to- 
wit . . ’ 


4—3139a 
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In tlie* Supreme Gourt of the District of Columbia. Holding a 

(’irouit Court. 

Law. No. .”)( >3f)( ). 

Giiarlks Gilmore. Plaintiff. 


( ’ll KSAl’KAK K I »HA<' 11 PaILWAY COMPANY. I NCORI»ORATEI». 

Defendant. 

Count One. The plaintiff, Charles Gilmore, sues the defendant. 
The Chesapeake Beach Bailway Company, Incorporated, having an 
office and doing business in the City of Washington, District of Co* 
lumbia, for that whereas, heretofore" to wit, on the 19th day rtf SlAy, 
1913, the defendant company controlled and was operating a line 
of steam railroad running through the District of Columbia and else¬ 
where, and upon said road it was and is a common carrier rtf passen¬ 
gers and freight, by means of cars drawn, driven and propelled by 
locomotives or steam engines over, in and upon said road and track's 
controlled by and being operated and used by the said defendant, 
which said line extends from a point on said road knoWii as, to wit, 
Chesapeake Junction, in the District of Columbia, to ITyatfSville, in 
1 1 1 c ^ Imi \ iiiiiil, and on the said 19th day of May, 1913, the 

said plaintiff. Charles Gilmore, using due care and diligence, was 
lawfully upon a portion of said railroad track, at the express invita¬ 
tion and request of the representative-in-charge of a lessee of the 
defendant, to wit, the Hupp Automatic Mail Exchange Company, 
at a point in Ilillbrook sutxlivision lietween 44th and 40th Streets, 
cast, in the District of Columbia, whereupon it then and there be- 

c ut\ of the defendant, through its agents, servant* 
and employees, who might Ik?, or were in the management. 
Id control or operation of engines drawing cars on said 1 W 1 broad 
at the time and place aforesaid, to keep a watch arid lookout 
fur persons who might be or were lawfully upon the thick as was 
the defendant, and to see and oliserve. or in the exercise of reasonable 
care should have scon and observed the plaintiff, and upon discover¬ 
ing such person or persons present upon the track to give wattling 
of the approach of the engine and cars by blowing the whistle, ring¬ 
ing the Ml or otherwise, and to use every reasonable means to bHftg 
said engine and cars to a stop in time to avoid injury to plaintiff, 
but so it is that the defendant, through its agents, servants and em¬ 
ployees in charge of a certain engine drawing, to wit. two gondola 
cars, at the time and place aforesaid did not observe its duty as afore¬ 
said. hut wholly neglected so to do, in that it failed and neglected to 
V.i \ ( * au\ signal or warning of any kind whatsoever to acquaint plain¬ 
tiff with the approach of said engine and cars, and utterly failed to 
use any reasonable effort to stop said engine and cars before running 
into plaintiff, whereupon, and by reason of such negligence and care¬ 
lessness. the said plaintiff was run into, struck, knocked down and 


HU*\P AUTOMATIC MAIL EXCHANGE CO. ET AL. 


or 

_ i 


ipjured, wheireupuu and by reason whereof plaintiff sustained a 
s W#S' f * latfeffrfiuu of the hack at the }>oint of juncture of the spine 
; Gid pelvis, in the treatment of which it was necessary to take a num- 
erf to wit, one hundred stitches, and severe contusions 

a boot the right hip joint, and numerous abrasions of the body and 
Iqgp, and plaintiff suffered greatly by means of the shock to his sys¬ 
tem and his kidneys became and are permanently injured, and also, 
by *Ooan* of the premises, plaintiff became and was sick, sore, lame 
and disordared, and so remained and continued for a long space of 
tifti?, to wit, to the present time, during all of which said time the 
sgid plaintiff suffered and underwent great pain and will 
44 ever continue to suffer and undergo great pain, and has been 
hindered prevented from attending to his necessary and 
lawful ^dfah's by him during all that time to be performed and trans- 
*i<rf?d, and was thereby deprived of great profits and advantages 
which he might otherwise have acquired, and also, by means of the 
p^^upses, was thereby then and there put to great expense and cost 
and charges, which will, in the whole, amount to a large sum of 
•UUUey, to wit, tliree hundred dollars, in and al>out eudeavoring to 
Ihj cured trf spid injuries, sickness and lameness, but so it is that the 
**ud plaintiff has bum unable to l>e cured of his said sickness and 
lament, and is unable to walk without a cane or support of sim¬ 
ilar nature, and continues and will continue to suffer from his said 
injures afpresaid, and by reason of his said injuries he will he per 
manently injured and impaired in his back, kidneys, legs, knees and 
■•‘Uktes and will ever continue to suffer and undergo great pain. 

All to the (linage of the plaintiff in the sum of twentv thousand 
(2^000) dollars, wherefore the plaintiff claims the sum of twenty 
thousand dollars, beddes costs of this suit. 

Count 1 Wo. 11. Il\e plaintiff, Charles (iihnore, sues the defend¬ 
ant, The Chesapeake Beach Bail way Company. Incorporated, hav¬ 
ing an office aud doing business in the City of Washington. District 
of Columbia, for that whereas, heretofore, to wit, on the 19th day 
of 1913., the defendant company controlled and was operating 
a hue of steam railroad running through the District of Columbia 
aud elsewhere, and upon said road it was and is a common carrier 
of passengers and freight, bv menus of cars drawn, driven and 
prilled by locomotives or steam engines over, in and upon said 
load aud tracks controlled by and being operated and used by the 
s^i.d defepdaut. which said line extends from a point on said road 
known as, to wit, (fficsapeake Junction, in the District of 
45 Colui.uhia, to Ilyattsville. in the State of Maryland, and on 
tip; sajff 19th day of May, 1913, the said plaintiff, Charles 
Gilmore, was upon a portion of said railroad track, at a j>oint in 
Hillbrook sirfxiivisiou between 44th and 46th kStreets, east, in the 
District of Columbia, at a point within, to wit, one hundred and 
fifty feet of, and in plain, unobstructed view of a railroad crossing, 
and the defendant, through its agents, servants and employees on an 
epgiue drawing, to wit, two gondola curs, then and there being 
opertrfpd and driven toward plaintiff, saw and observed the plaintiff 
upou the tracks of the defendant, then and there l>eing, at a suffi- 
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cient distance from plaintiff, and a sufficient length of time before 
reaching plaintiff, to warn plaintiff of the approach of the said 
engine and cars by the blowing of the whistle, ringing of the bell 
or otherwise, as it then and there liecame the duty of the defendant, 
through its said agents, servants and employees to do, and to stop 
said train, by tin* exercise of reasonable care. a< it then and there 
l>ecame and was the duty of the defendant, through its said agents, 
servants and employees to do, said train having been o|>erated at a 
moderate and slow rate of speed, but so it is that said defendant, at 
the time and place aforesaid, did not observe its dutv in this behalf, 
but wholly failed and neglected so to do. and although having seen 
said plaintill on the track a.* aforesaid, did not use reasonable effort 
or any effort whatsoever to bring said engine and cars to a stop, 
whereupon, and by reason of such negligence and carelessness, the 
slid plaintiff was run into, struck, knocked down and injured, where- 
ujkui and by reason whereof plaintiff sustained a severe laceration 
of the back at the point of juncture of the spine and pelvis, in the 
treatment of which it was necessary to take a numl>er of stitches, to 
wit. one hundred stitches, and severe contusions about the right hip 
joint, and numerous abrasions of the ImhIv and legs, and 
4(i plaintiff suffered greatly by means of the shock to his sys¬ 
tem, and his kidneys became and are permanently injured, 
and also, by means of the premises, plaintiff became and was sick, 
sore, lame and disordered, and so remained and continued for a 
long space of time, to wit, to the present time, during all of which 
said time the said plaintiff suffered and underwent great pain, and 
will ever continue to suffer and undergo great pain, and has l»een 
hindered and prevented from attending to his necessary and lawful 
affairs by him during all that time to be performed and transacted, 
and was thereby deprived of great profits and advantages which In* 
might otherwise have acquired, and also, by means of the premises, 
was thereby then and there put to great expense and cost and charges, 
which will, in the whole, amount to a large sum of money, to wit. 
three hundred dollars, in and nlnait endeavoring to be cured of add 
injuries, sickness and lameness, but so it is that the said plaintiff 
has been unable to l>e cured of his said sickness and lameness, and is 
unable to walk w ithout a cane or support of similar nature, and con¬ 
tinues and will continue to suffer from his said injuries aforesaid, and 
\ rea. n of his said injuries he will Ik? permanently injured and 
impaired in his back, kidneys, legs, knees and ankles, and will ever 
continue to suffer and undergo great pain. 

All to the damage of the plaintiff in the sum of twenty thousand 
(20,000) dollars, wherefore the plaintiff claims the sum of twenty 
thousand dollars, besides costs of this suit. 

CHARLES RENDHELM. 

LEON PRETZFELDER, 

Attorneys for Plaintiff. 


47 Plaintiff further proved by the record in said Gilmore case 

that the defendant therein filed a plea of the general issue, 
that issue was joined thereon, which issue was tried before Mr. Jus- 
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SKl!cL a ^r M r h v* 191 r ind *•«* * the 

Sim C P"— ke "***' ««»"•»'• Company for^he 

•md $>7 $ 8^ P,v jV U R1 ( I,C .'- 'r '■ n, ? ro(1 "l Km verdict for $500 
' '•! ,r'; ,S HY' "' ln< ' 1 ' -Ms'iient was thereafter paid bv 

J?*d Railway Company and entered paid and satisfied bv order of 
the attorney for said Gilmore. 1 

The plaintiff therenpon offered in evidence and offered t<> read 
to the tuiy a tnnsmpl of the testimony given by said <ViW in 
'j 1 d a<tion at. law No. .>(>.{.>0. but eounsel for the defendant objected 

e’fV.ort" 1 a t f, ° r ,,rf T IC "'' " U> f,,ll,wi "K <-ollo< 1"y was bad between 

lof p , ;Pp! > " rt i el1, * !l1 ' il< 1 " mll<1 «<> in admitting the testimony 

tends T f ,0 rr f,,n " C , r ,rial) - 1 wil1 iwlniit so much of it a< 
tends to show, ,f , does tend to show, that this man was injured 
while upon the tracks of your company. * * * 

Mr. Williams: May it please the Court, we admit that. 

The Court: I shall exclude all testimony (ending to show that he 
there J.yJhe mvitation of (be defendant"' (Hupp) Con" 

show VminTih : T ' U ‘ 1 !- ’!• 1 von will not allow as to 

. bon from t.ilmores testimony on the previous trial the eircum- 

ns m^lu.u d "»T h " as "n ,llat ,ri >ck? You will simple allow 
. to show that he was upon the track, and not allow us to show 
the circumstances. 

The Court: Not that he testified that he was there on the invita¬ 
tion or suggestion or permission of the defendant. 

Mr. Flannery : And to that we reserve an exception, vour Honor 
s\<m at tins point I will tender the testimony of Mr. Gilmore him- 
Jf 1! • tl,ls Jnal, as a part of our ease, on that very point, showing 
the circumstances under which he was upon the track: that he wiw 
there by the invitation of the 11 upf> Company. 

, T 1 ' 0 P'. ,r (,l ° purpose of proving, as'I understand it, bv that 

testimony, that lie was on the track on the occasion in question at 
the invitation ot the defendant Company 

Mr. Flannery: As an independent fact‘in this ease. 

1 he Court: To that objection is intei)>osed. as \ understand it, and 
the objection is sustained. 

Mr. Flannery: And 1 reserve an exception to that point. 


is Mr- Hannery: Now. 1 would like, your Honor, to have 

i _ _ _ 11 /• i • , i * _ more formally 

i . I u . r !, of l "^. ,es, ,"" 0nv - 1 ,an I10t kavc him here todav. 

» « "* try to ,mve h,nl hor< ‘ llt Ml:00 o’clock tomorrow morning. 

Mr. Williams: Tliere is no objection to the pleadings 

the Court: 1 he record in the ease goes in. not the testimony 

MrHimnery: The record in the ease goes in. but the testimony is 
excluded, and we except. 
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And tliereujHui, on I lie morning of June 2fc. 1917, die plfcioUfi 
prod need as a witness Charles (in more, who testified that he was the 
(diaries (iilmore who was plaintiff in the action against the Cheea- 
l»eako Reach Railway Company. which was tried in the Supreme 
( ourt of the I>istrict »»f Columbia on March 11, 1915, when he 
testified as to the circumstances under which the accident happened: 
that the action occurred on the (’hesapeake Reach Railway at the 
point, where the Hupp Automatic Mail Exchange was located; that 
it was right there where they were giving the demonstrations; that 
the accident occurred on May 19, 1913, about 4:15 or 4:20 P. M.: 
that as a result of such trial lie obtained a verdict for $500 and that 
the judgment thereon was satisfied by the Chesapeake Reach Railway 
(xmipany. Ami thcrcu|Miii the witness described the accident as 
follows: 

“I believe they were reconstructing a chute at that mail exchange, 
just alanit the time that the parcels post concern was l>ecomiug popu¬ 
lar and there was a lot of luml>er and ends of lumber over at this 
place; three or four workmen—carpenters working over there—and 
the men used to k(*ep their tools at my house, and use the well. I 
live right there, close by, and I let them keep their tools in the 
house after they sloped work in the afternoon, and there were some 
ends of planks there that I thought I would like to have; in fact. 

I wanted to buy them, hut there was a gentleman over there, by the 
name of Ilarrity, whom I had seen on that track in connection with 
the Automatic Mail Exchange when they were giving demonstra¬ 
tions. * * * 1 intended to go over there and ask him about, 

these blocks, and. in the mean time, he saw my wife—* * * 

that was what brought me over the first time, and she told me she got 
it from him that he wanted me to get these blocks. Otherwise, I 
would not have been over then*, because I would not have had any 
business over there. In the first place, I knew I would have been a 
trc'spnsser if I went over there. 1 went over and saw Mr. Ilarrity. 
and he showed me the size of the blocks he wanted me to take. 

* Some (of the blocks) were outside of the rails, and 
19 some* inside the rails. There is one track there. That is. a 
steam track, and he told me lie would rather 1 would liave 
them, I icing so kind to his men. letting them keep their tools there 
and getting water there and so forth; and the next time 1 went over 
was the time that 1 was struck, which was probably fifteen or twenty 
minutes after four. 1 was in lietween the rails picking tip the blocks 
when this engine came up. I never heard him blow or never heard 
him ring his bell, and they crawled up within six feet of me and I 
was in a stooping position, and 1 jumped, hut, being in that jiosition. 

I could not jump very well clear of the rails, and the cow catcher 
struck me." 

That as a result of the injuries received, he had about 110 stitches 
taken in his liack; that he was struck at just about the center of the 
Hupp Automatic Mail Chute. 

On cross-examination. th<‘ said (iilmore testified that the accideuf 
occurred not more than half an hour after four o’clock; that when 
he went over to tlu* chute, the* men. who had lieen working there, had 
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KM' 1 he 1 sa V’ 1 Mr - Harrity leave just as witness started over there; 
ttiAt. Witness had been there only once before and then it was l>efor<* 
four oeloek, when Mr. Harrit.v and the men were still there; that 
on the day of the accident he found some blocks outside of the rails 
and some inside of the rails, some at the end of the chute under- 
nteath the chute and lying around in everv direction; that he was 
to get those between the rails out first’ and throw them outside 
the rails, and then was going to pick them up and take them home; 
that he was on the track nearest the side of the automatic concern; 
that he did not hear any whistle, hell or warning and that he hap¬ 
pened to look up and saw the engine only six or seven feet from 
him; that the engine was drifting; that lie jumped, but lieing in 
a stooping position, could not jump clear of the rails; that he was 
struck with enough violence to be thrown off the track; that his 
hearing is good. 

And thereupon the plaintiffs evidence was closed and the defend¬ 
ant moved the Court to instruct the jurv to return a verdict in favor 
of the defendants and the Court ruled: * 

“With respect to the claim for rent, the motion will be over- 
ruled. ,, 

oO Thereupon the plaintiff moved the Court to instruct the 

jury to return a verdict in favor of the plaintiff for the 
amount claimed on account of the Gilmore case, but after argument 
by counsel, the Court further ruled: 

“The Court: A\ hen Mr. Gilmore went upon that track, if anv- 
thittg befell him, it seems to me that is a question exclusivelv l>e- 
tvt’Pen himself and the Railroad Company and 1 do not think it was 
an oceuirence that was contemplated by the terms of this agreement 
Therefore, the plaintiff's motion to direct a verdict with respect to 
the Gilmore claim will be denied. 

Mr. Flannery: And we take an exception, your Honor." 

And thei6ui>on the defendants, to maintain the issues upon their 
jmrt joined, produced as a witness Francis E. House, who was for¬ 
merly Vice President of the defendant Hupp Company, and he testi¬ 
fied in regard to the plaintiff’s claim for rental of the railwav track 
Imt said witness did not testify in regard to plaintiff’s claim on ac¬ 
count of the so-called Gilmore case. 


In rebuttal, the plaintiff produced the said witness, W illiam F. 
Jones, who toditied further in regard to said claim for rent, but not 
in regard to the claim on account of the Gilmore case. 


And thereupon at the close of all of the evidence counsel for the 
defendants moved the Court to direct the jury to return a verdict in 
their fav° r upon the claim in the declaration growing out of the 
so called Gilmore case, which motion was granted by the Court and 
counsel for the plaintiff then and there reserved an exception 
ol which was noted by the Court on \t< minutes. 

And thereupon the plaintiff submitted to the Court the fol¬ 
lowing prayers for instruction to the jury, upon which the Court 
ruled as hereinafter stated: 
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I. Under the pleadings and evidence in this case, the plaintiff is 
entitled to recover from the defendant the full amount claimed in 
its declaration, with interest thereon, as claimed in said declaration, 
excepting the sum of $150.00 for counsel foes in the Gilmore case 
which plaintiff has remitted. 

Which instruction was refused hy the Court, to which action coun¬ 
sel for the plaintiff then and there reserved an exception, which 
was noted by the Court on its minutes. 

52 III. If the jury find that the defendant IIupp Company 

while occupying and operating upon the premises of the 
Plaintiff under the agreement of April 10, 1912, invited and gave 
permission to one Charles Gilmore in consideration of services ren¬ 
dered or courtesies extended hy said Gilmore to come upon said 
premises for the purpose of picking up chips or pieces of timber lying 
on or near the railroad tracks of the plaintiff on said premises and 
while said Gilmore was so engaged in picking up said chips and 
pieces of timber, he was struck by an engine of the plaintiff moving 
upon said tracks and received injuries for which he recovered dam¬ 
ages from the plaintiff by an action at law instituted and prosecuted 
in the Supreme Court of the District of Columbia, and if the jury 
shall further find from the evidence that said Gilmore was upon said 
premises hy the express invitation or permission of said IIupp Com¬ 
pany or its agent, and not upon the invitation of the plaintiff or its 
agent, then the jury are instructed that the IIupp Company and the 
Maryland Casualty Company, the surety upon its Ixmd, are bound 
to pay and reimburse the plaintiff for the amount it was called upon 
to expend in satisfaction of tin* judgment obtained by said Gilmore 
and in defense of said action at law. with interest thereon from the 
date of said payment or payments. 

Which instruction was refused by the Court, to which action coun¬ 
sel for the plaintiff then and there reserved an exception, which was 
noted by the Court on its minutes. 

IV. If the jury shall find from the evidence that the injuries sus¬ 
tained by Charles Gilmore resulted from the fact that he had been 
invited and permitted bv the IIupp Company to come upon the por¬ 
tion of the premises of the plaintiff, which said IIupp Company was 
occupying and operating upon under agreement with the plaintiff, 
and that the IIupp Company did not notify the plaintiff of the in¬ 
vitation or permission given to said Gilmore or inform it of the 
presence of said Gilmore upon said premises or make any other 
effort to protect him from injury from the plaintiff’s operations, and 
if the jury shall further find that while picking up chips or pieces of 
wood upon said premises said Gilmore was struck and injured by an 
engine of the plaintiff moving upon the track of said premises, and 
instituted an action at law in the Supreme Court of the District of 
Columbia against the plaintiff to recover damages for such injury; 
that the plaintiff duly notified the IIupp Company of the pendency 
of said action and that it would look to the IIupp Company to save 
it harmless therein and gave the IIupp Company full opportunity 
to defend said action, but that the IIupp Company refused to do so 
and said action resulted in a judgment in favor of said Gilmore 
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against the plaintiff, then the jury are instructed that if they shall 
find the primary cause of the injuries received by said Gilmore was 
the invitation and permission to come upon said premises given to 
him by the Ilupp Company and the failure of said Hupp Company 
to inform the plaintiff of such invitation and permission or otherwise 
protect said Gilmore, then their verdict should be for the plaintiff 
against the defendant Hupp Company and the Maryland Casualty 
Company, the surety upon its bond, for the amounts paid and ex¬ 
pended by said plaintiff in satisfaction of said judgment and in de¬ 
fense of said action, with interest thereon, as shown by plaintiff's 
declaration. 

53 Which instruction was refused by the Court, to which ac¬ 

tion counsel for the plaintiff then and there reserved an ex¬ 
ception which was noted by the Court on its minutes. 

II. If the jury shall find from the evidence that the defendant 
Hupp Company occupied the premises of the plaintiff under the 
agreement of April 19, 1912, and that it failed and neglected to pay 
the rent for said premises which it stipulated to pay in and by said 
agreement, then the plaintiff is entitled to a verdict for the full 
amount of the unpaid rent, with interest thereon from the date of 
default in said payment, against said Hupp Company and tho 
Maryland Casualty Company, the surety uj>on its bond, as claimed in 
the declaration. 

Which instruction, requested by the plaintiff, was granted by the 
Court and the Court thereupon submitted the case to the jury, which 
on, to wit, the 28th day of June, A. 1). 1917, returned a general ver¬ 
dict in favor of the plaintiff Chesapeake Beach Railway Company 
against both defendants, Hupp Automatic Mail Kxchange Company 
and Maryland Casualty Company, for the rent in the sum of $1,- 
077.41, with interest thereon a? claimed in the declaration. 

Be it remembered that each of the separate and several exceptions 
taken by counsel for plaintiff to the rulings of the Court as herein¬ 
before set forth was so taken by counsel for plaintiff then and there, 
before the jury retired, separately and severally and said exceptions 
were then and there separately and severally duly noted upon the 
minutes of the Justice presiding at the trial and counsel for tho 
plaintiff then and there prayed the Court to sign and seal this bill 
of exceptions, to have the same force and effect as if each of said 
exceptions were separately and severally set forth in a separate bill 
of exceptions; and at the request of counsel for plaintiff the same is 
accordingly signed and sealed and made a part of the record in 
this cause, this — day of October, A. D. 1917. 

A xsociafe Justice of the Supreme Court 

of the District of Columbia . 

.74 Which instruction was refused by the Court, to which ac¬ 

tion counsel for the plaintiff then and there reserved an ex¬ 
ception which was noted by the Court on its minutes. 

And thereupon, upon motion by the plaintiff, the Court directed 
the jury to return a general verdict in favor of the plaintiff, Cheea- 
5—3139a 
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[>eake Beach Railway Company, against bolli defendants, IIupp 
Automatic Mail Exchange Company and Maryland Casualty Com¬ 
pany, for the rent in the sum of .$1,077.41, with interest thereon as 
claimed in the declaration, and thereupon on, to wit, the 28th day of 
June, A. I). 1917, the jury returned a general verdict in favor of the 
plaintiff against both defendants for said sum of $1,077.41, with 
interest thereon as aforesaid, in accordance with the Court's said in- t 
struction. 

Be it remembered that each of the separate and several exceptions 
taken by counsel for plaintiff to the rulings of the Court as herein¬ 
before set forth was so taken by counsel for plaintiff then and there, 
before the jury retired, separately and severally and said exceptions 
were then and there separately and severally duly noted upon the 
minutes of the Justice presiding at the trial and counsel for the 
plaintiff’ then and there prayed the Court to sign and seal this hill of 
exceptions, to have the same force and effect as if each of said ex¬ 
ceptions were separately and severally set forth in a separate hill of 
exceptions; and at tin* request of counsel for plaintiff the same is 
accordingly signed and sealed and made a part of the record in this 

cause, this 20th dav of Octol>er, A. D. 1917. 

% 

F. L. SIDDONS, 

Associate Justice of the Supreme Court 

of the District of Columbia. 

This bill of exceptions is satisfacton'. 

GEO. FRANCIS WILLIAMS, 

Attorney for Defendants. 

55 [Endorsed:] Copy. At Law. No. 58355. In the Su¬ 

premo Court of the District of Columbia. Chesapeake Beach 
Railway Company, a Corporation. Plaintiff, vs. Hupp Automatic 
Mail Exchange Co., a corixiration, and Maryland Casualty Company, 
a Corporation, Defendants. Plaintiff’s Bill of Exceptions. Mc- 
Kennev k Flannerv. Washington. D. C.. I Tibbs Building. 

5b In the Supreme Court of the District of Columbia. 

At Law. No. 58355. 

Chesapeake Beach Railway Company, a Corporation. Plaintiff. 

vs. 

Hire Automatic Mail Exchange Company, a Corporation, and 
Maryland Casualty Company, a Corporation. Defendants. 

Bill of Exceptions on Appeal by Defendants. 

Be it remembered that on the 27th day of June A. D. 1917, the 
above entitled cause came on for trial before Mr. Justice Siddons, 
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and a jury; Messrs. John S. Flannery and G. Bowdoin Crai«hill ap¬ 
pearing on behalf of the plaintiff, and Messrs. George Francis Wil¬ 
liams and Francis E. House on behalf of the defendants. 

And thereupon the plaintiff, to maintain the issues on its behalf 
joined, pave in evidence the following agreement and bond, the due 
execution of which was admitted b v counsel for the defendants, in 
the words and figures following, to wit: 

•">7 This agreement made this 19th dav of April, A. I). 1912. 

I\v and between the IIupp Automatic Mail Exchange Com- 
pany, a corporation, party of the first part, and the Chesapeake Beach 
Hallway Company, a corporation, party of the second part, witnesseth: 

Whereas the party of the first part desires to secure the privilege 
of using a certain portion of the track and certain equipment* of the 
party of the second part for the purpose of demonstrating and mak¬ 
ing experimental tests of the “Hupp Automatic Mail Exchange 
System ’, and 


M hereas the party of the second part is willing to grant the 
party of the first part the privileges hereinafter described for the 
considerations hereinafter set. forth: 


Now therefore it is hereby mutually covenanted and agreed by and 
between the respective par-ies hereto as follows: 

1. Tho party of the second part hereby grants unto the party 
of the first part the privilege of entering upon, using and occupying 
for the period of six (O') months, beginning April 20, 1912, and 
ending on Octol>er 19. 1912, the portion of the main track of the 
party of the second part extending from District Line Station to 
Chesapeake Junction, in the District of Columbia, and in considera¬ 
tion of the granting of said privil/ge the party of the first part* 
hereby agrees to pav to the party of the second part the sum of twelve 
hundred dollars ($1,200.) in instalments of two hundred dollars 
($200.00) per month in advance on the 20th day of each and everv 
month during the term of this agreement, it being understood 
•>tt and agreed that said sums of money shall be absolutely due 
and payable on the said dates irrespective of whether or not 
the }>arty of the first part uses said tracks as aforesaid. 


2. The party of the second part further agrees, for the purposes 
hereinbefore mentioned, to grant to the party of the first part the 
privihges of using and occupying to a reasonable extent its round 
house, and the party of the second part further agrees, for the pur¬ 
poses hereinbefore mentioned, to furnish to the party of the first part 
one locomotive engine, crew in charge thereof and fuel and other 
supplies necessary for the proper operation thereof, at the rate of 
twenty dollars ($20.00) for each dav. or fraction of a day, that said 
engine shall be used, or engaged for use, by the party of the first 
part, provided the party of the first part shall notify the General 
Superintendent of the party of the second at least thirty-six hours 
in advance when it desires to use said engine. 

3. It is further mutually understood and agreed by the parties 
hereto that, said track, equipment and persons in charge thereof shall 
at all times be under the supervision and orders of the General Su- 
j>erintendent of the party of the second part, and the operations of 
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such track and equipment by and fur the purposes of said party of 
the first part shall not interfere in any manner whatsoever with the 
operation or business of the party of the second part, nor with the 
9afetv of its employees, passengers or property, nor be contrary to 
the laws and regulations of the United States, or State of Maryland 
or District of Columbia. 

4. The party of the first part further agrees to indemnify and 
save harmless the party of the second part for any and all loss, 

damages and injuries which may l>e caused to or sustained 
59 by persons or property, either directly or indirectly, or which 
may in any way arise or grow out of the operations of said 
party of the first part under this agreement, including damage to the 
property of the party of the second part and injury to its employees, 
and said party of the first part further agrees at its own cost and ex- 
j>cnse to defend any claims, suits or actions which may be brought or 
instituted against said party by reason — said operations and agrees 
to pay any sums which may be required to settle any such claims, 
suits or actions and to satisfy any decree or judgment which mav 
l>c rendered therein against said party of the second part. 

5. The party of the first part further covenants and agrees to 
execute and furnish to the party of the second part, on or before the 
said 20th day of April, 1912, a good and sufficient l>ond of indemnity 
in the sum of live thousand dollars ($*>,000.00), with surety or sure¬ 
ties therein satisfactory to the President of the Chesapeake Peach 
Railway Company, conditioned for the faithful performance of each 
and all of the provisions of this agreement. 

In testimony whereof the res]>ective parties have hereunto sub¬ 
scribed their names and affixed their corporate seals on the day and 
the year first hereinbefore written. 

HUPP AUTOMATIC MAIL EXCHANGE 
COMPANY, 

By ALBERT HUPP, [seal.] 

Witness: 

S. L. IIEACOCK. 

CHESAPEAKE BEACH RAILWAY 
COMPANY. 

By W. F. JONES. President. 

Witness: 

S. L. IIEACOCK. 


60 Know all men by these presents, That we, the Hupp Auto¬ 

matic Mail Exchange Company (Incorporated), of Kansas 
City Missouri, Principal, and the Maryland Casualty Company, a 
corporation under the laws of the State of Maryland, having its 
principal office in the City of Baltimore. Maryland, Surety, are held 
and firmly lx>und unto the Chesapeake Beach Railway Company 
of Washington, District of Columbia (hereinafter called the obligee), 
in the full and just sum of five thousand dollars ($5,000.00) to the 
payment of wdiich said sum of money, the said Principal hinds itself, 



IIUTP AUTOMATIC MAIL EXCHANGE CO. ET AL. 


its successors and assigns, jointly and severally, firmly bv these 

presents; signed and scaled and dated this Nineteenth dav of April 
A. D. 1912. • F • 

^ hereas, said Principal has on the Xineteeenth dav of April 1912 
entered into a written agreement with the said Obligee, which agree¬ 
ment is made a part of hereof as fnllv as if it were recited at length 
herein. & 

Now, therefore the condition of this obligation is such, That if the 
said Principal shall faithfully perform said contract on its part, ac¬ 
cording to the terms, covenants and conditions thereof (except as 
hereinafter pro\idcd) then this obligation shall he void; otherwise 
to remain in full force and effect: 

This lx>nd is executed by tin* surety upon the following express 
conditions, which shall be conditions precedent to the right of the 
Obligee to recover hereunder: 

Any suits at law, or proceedings in equity brought or to be brought 
against said Surety, to recover any claim hereunder must be in¬ 
stituted on or before the nineteenth day of November, 1915. 

In witness whereof, the said principal'has caused this instrument 
of writing to be signed by its President, and the said Surety by its 
Attorney-in-fact, and its Corporate See.l to be hereunto affixed, the 
day and year first above written. 

.All erasures ami interlineations made before the execution of this 
bond. 

Signed, scaled and delivered in the presence of_ 

IITPP AUTOMATIC MAIL EXCHANGE 
CO. (INC.), 

My ALBERT HUPP, Present. Principal. 
RECTOR S. BOGIE. 

MARYLAND CASUALTY COMPANY, 

My EDWARD TARRING, [seal.] 

.1 ftorney-in-Fact. 

CHARLES II. RUOFF 


Ml Thereupon the plaintiff fu-ther offered in evidence various 

other agreements, the execution of which bv the plaintiff 
and both defendants was admitted by counsel for the defendants, 
renewing and extending the term of said original agreement and 
l*>nd of April 19, 1912, from October 19, 1912, to April 19. 1913; 
to October 19, 1913: to April 19, 1914; and a further agreement 
dated April 18. 1914, executed by the plaintiff and both defendants, 
extending the term of said original agreement and bond to January 
31, 1919, upon certain terms and conditions, whereby said agreement 
might Ik* terminated on January 31, 1915, or July 31, 1915. 

And which last-mentioned extension agreement being the same re¬ 
ferred to and, in part, quoted in the first plea of each of the defend¬ 
ants* filed in this cause, is in the words and figures following, 
namely: 

92 The respective parties to the attached agreement, dated 

April 19, 1912, being the Hupp Automatic Mail Exchange 
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Company,, a corporation, parly of the first part, and tho Chesapeake* 
Beach Hailway Company, a corporation, party of the second part, 
having prior to the expiration thereof extended the |>eriod covered 
thereby for six months, to and including April 19th, 1913, and hav¬ 
ing twice thereafter extended the same for two successive periods of 
six months each, to and including Octol>er 19th. 1913, and April 
19th, 1914. respectively; and whereas the said contract is now ex¬ 
tended again for a period beginning uj>on April 19th, 1914, and 
ending upon January 31st, 1919. with tlx* understanding that said 
agreement shall remain in full force and effect during slid extended 
ixriod upon the same terms and conditions, provided that if tin* 
lease under which the said party of tlx* second part now occupies the 
track or |>art thereof described in said al*>vc mentioned contmet shall 
Ik* terminated on the 31st day of January, 1913. this contract shall 
then terminate automatically upon tlx* same date, without the neces¬ 
sity of any action or notice whatever upon the part of either party, 
and provided further that cither party to said agreement mav also 
terminate the same either upon the 31st day of January. 1913. or the 
• »lst day of July. 191.), by giving to the other party thereto written 
notice of its intention to terminate the same at least thirty days l>efore 
the date upon which tlx* same is to l>e so terminated, all of which is 
evidenced by their signatures hereto affixed:—the undersigned. 
Maryland Casualty Company, surety upon the bond given to secure 
tlx* faithful performance of said agreement, hereby consents to such 
extension of time, and hereby extends tlx* time within which suits 
at law and proceedings in t*quitv may l*e instituted against said surety 
to recover anv claim under said !k>ix1, to and including February 
JNtb, 1919; provided that it said contract shall lx* terminated as 
aforesaid on either of the said dates, to-wit, the 31st day of 
January. 19b). or the 31st day of July, 191o, the time within 
w hich suits at law or proceeding* in equity may be instituted 
against said surety to mover any claim under said Umd shall lx* cor¬ 
respondingly decreased to a date three ye;frs and one month after the 
date on which said contract is so terminated, that is to sav Februarv 
28th, 1918. or August 31st, 1918. 

Executed in triplicate this 18th dav of April, 1914 

IiriT AUTOMATIC MAIL EXCHANGE 
COMPANY. 

Bv ALBERT HUPP. President. 

CHESAPEAKE BEACH RAILWAY COM¬ 
PANY. 

By \\ . E. JONES. President. 

M A HYLAND CASH A LTY CX) MI»A N Y. 

By F. II. BI HNS. ]'ire President. 

Attest : 

II. E. McCULLEN 

. I sxi.stan t S* ere far;/. 

[Corporate Seal Md. Cas. Co. | 

EDWARD TARRING, 

Genera} Agent. 

1331 F St. y. IF., Washington, I). C. 
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Thereupon the plaintiff, to further maintain the issues on its part 
joined, gu\e in evidence an agreement of lease dated February 1st, 
1014 between the Washington, Potomac and Chesapeake Company 
and the plaintiff, which agreement of lease is in the words and figures 
following, namely: 

04 This agreement made this First day of February A. 1). 

1014. by and between The Washington, Potomac and Chesa* 
peake Hailway Company, a corporation organized under the laws of 
the Shite of Maryland and lK‘ing successor to the rights, franchises 
and property^ of the Southern Maryland Railroad Company in the 
District of Columbia, party of the first part, and the Chesapeake 
I leach Railway Company a corporation organized under the laws of 
i rra * ^ ^ y party of the second part witnesseth. 

1. The party of the first part in consideration of the covenants 
and agreements on the part of the party of the second part herein 
contained, doth hereby grant to said party of the second part, and to 
its successors and assigns, the right to use the railroad right of wav 
of the parts of the first part in the 1 District of Columbia, together with 
all the switches, tracks, rails, ties, buildings, materials, appliances, 
and other improvements thereon, for the purpose of ojierating its 
trains, cars and engines thereon and thereupon, and to that end to 
exercise all of the rights, privileges, franchises, and immunities of 
the party of the first part which shall be necessary for such operation 
under its articles of incorporation or any act or acts of Congress 
which may now exist, or which may hereafter l>e passed relating to 
said property or to the said party of the first part as fullv as said 
party of the first part could or might exercise the same. 

^ r } iV lX ^ h> hold the rights ami privileges hereby granted for 
the full term of one year, beginning on the first (lav of February 
nineteen hundred and fourteen (1014), and to terminate at the end 
of mid term, upon the party of the first part giving sixty days’ notice 
to the party of the second part, bv letter mailed to Washington oflice 
of the party of the second part. 

*** ?• 1 he party of the second part for itself, its successors and 

assigns, in consideration of the foregoing, agrees to pay to the 
party of the first part its successors and assigns as rent for the prem- 
ises and privileges hereinl>efore granted the sum of Three hundred 
and fifteen Dollars per annum ($315.). The first payment of $157.50 
to lie made on the day of the execution of these presents and the 
second payment of $157.50 to l>e made on the 31st day of Julv 
1014. And the party of the second part for itself, its successors and 
assigns, further agrees that it will at its own cost and expense pre¬ 
serve and maintain said rights of way, and the improvements thereon 
in good working order and condition, and at the termination of said 
term of one year turn over and deliver the same to the party of the 
first part, its successors and assigns in such good working order and 
condition reasonable wear and tear excepted. 

It is further agreed, that the party of the first part will give to 
the party of the second part sixty days’ notice in manner as set forth 
in the foregoing paragraph previous to the expiration of this agree¬ 
ment, .if it shall or shall not renew it. If the parties hereto elect to 
enter into another lease for a term of one year, then the stipulations 
to remain the same as embodied in this agreement except that the 
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cash consideration shall lx‘ increased to Five hundred Dollars 
($500). which stipulations and considerations shall remain the same 
for a i>eriod of four years dating from February 1st, 1915, if for so 
long any extension of this contract shall continue. 

The party of the lirst part however reserves the privilege of not 
extending this agreement, nor any sulscquent yearly one, which may 
l>e entered into, during the said four years. 

4. The party of the first part reserves the right to use for 
00 itself, the tracks and rights of way, for the operation of pas¬ 
senger. freight or construction trains in connection with said 
party of the second part; and the rights of ingress and egress with 
men, horses and tools for the purjxise of reconstructing the road, sub¬ 
ject however, to the rules and regulations of the party of the second 
part so far as not to interfere with operation of trains, and subject to 
the payment of a ratable proportion of the cost of maintenance and 


operation to l>e estimated upon a wheolage and trackage basis. 

5. The party of the lirst part shall have the right to grant to any 
other railroad company the right to use said rights of way in connec¬ 
tion with the party of the second part, ujxni payment of a ratable 
proixirtion of the aforesaid rental, and of the cost of maintenance and 
operation to lx? estimated upon a wheelagc and trackage basis, and 
such use of said rights of way shall lx* subject to the rules and regula¬ 
tions of the party of the second part. 

(>. The party of the first part, its successors and assigns, shall have 
the right to enter upon said leased premises for the purpose of making 
necessary alterations, changes and lietterments thereon, provided, 
however, that in making such alterations, changes, and betterments 
the railroad operations of said narty of the second part over said 
premises shall not tie unreasonably interfered with. 


i. The party of the first part l>eing desirous of connecting its un¬ 
completed line in the State of Maryland, with its rights of way and 
tracks thereon, in the District of Columbia at the District Line, the 
party of the second part during the term of this agreement or any 
extension thereof, hereby agrees not to interfere, or prevent the saiil 
party of the first part making said connection but will assist 
t»7 the said party of the first part to that end, and if necessary 
during such term or extension will grant to it, the party of the 
first part, the use of such portion of its, the party of the* second 
jxirU/’s tracks contiguous to the District Line, that may l>e required 
for said connection, subject however, to such reasonable terms and 
conditions that may U* hereafter agreed upon by the par-ies thereto. 

8. The party of the second part agrees not to sublet any portion or 
jortions of the said rights of way herein leased, to any corporation, 
company, association or individual without first obtaining the written 
consent of the said party of the first part, except to the IIupp Auto¬ 
matic Mail Exchange Company. 

9. All agreements written or verbal heretofore made, between the 
parties to this agreement, covering the rights of way herein leased, 
shall liocome null and void and of none effect. 

In testimony whereof the parties hereto have caused these presents 
to be executed and their corporate seals to l>e affixed the day and year 
first above written, and the Washington, Potomac & Chesapeake Rail¬ 
way Company hereby constitutes and appoints Wm. Shippen Roney; 
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and the Chesapeake Beach Kailway Company constitutes and ap¬ 
points —--a* their representative agents'* and attorneys in fact 

to acknowledge and deliver the above instruments as the act and deed 
of said Corporations. 

THE WASHINGTON, POTOMAC & CHES¬ 
APEAKE RY. CO., 

By HENRY W. WATSON, President. 

| CORPORATE SEAL.] 

Attest: 

PAUL O. KIRSHMANN, Secy. 

TITE CHESAPEAKE BEACH RAILWAY 

By W. F. JONES, President. 

[corporate seal.] 

\ t t<*st ■ 

F. V. BROOKS, Sec'll. 

(Memo. Certificate of acknowledgement and protlionotary cer¬ 
tificate annexed, but not copied here.) 

(kS Thereupon the plaintiff, further to maintain the issues 

upon us part joined, produced as a witness William F 
Jones, who testified that tie was then and laid been since 1910 the 
president of the plaintiff Chesapeake Beach Railway Company that 
a certain mail exchange device was built in December 1911 'or the 
eurly part of 1912, u[>on the plaintiff’s right of wav adjacent to the 
plaintiff s main track m the District of Columbia'and such device 
remained there until August 27, 1915; that the defendant Hupd 
C ompany paid the rent at the rate of .$200 per month under said 
agreement of April 19, 11)12, and the extensions thereof, until Feb¬ 
ruary 19, 1915. 

The said witness Jones testified further on behalf of the plaintiff 

L ,n’i'V’ rC f ulent °I tl,e l ,laintiff company he received on December 
*V 1 V,H a let !f ^/ e T n ? <° tile lease above mentioned from Henrv 
V\ Matson, President of the Washington, Potomac and Chesapeake 
Railway Company, lessor, which letter was admitted in evidence and 
road to the jury as follows, namely: 

Pnn.ADEi.pniA, December 7, 1914 
Mr. W. F. Jones, President, Chesapeake Beach Railway Company. 

Dear Sir: In accordance with our agreement dated the first'day 

of rebruarv 1.114, it will give me pleasure to renew it if agreeable 
to you. ^ 

V 

Very truly vours, 

HENRY W. WATSON, 

President. 

The same witness further testified that after the receipt of above 
letter a supplemental agreement dated January 25, 1915 was entered 
into between the Washington, Potomac and Chesapeake Railway 
Company, which supplemental agreement, after its execution had 
6—3139a 
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l>een duly proven, was offered and admitted on l>ehalf of the plaint id. 
It reads as follows, namely: 

09 A True Copy. 

This supplemental agreement made in duplicate this 25th day of 
January', 1915, by and lnMween Tlio Washington, Potomac and 
Chesapeake Railway Company, a corporation, party of the first part, 
and the Chesaj>eake Beach Railway Company, a corporation, party 
of the second part, witnesseth: 

Whereas said parties entered into a certain agreement under date 
of February 1, 1914 whereby the party of the first part granted unto 
the party of the second part the right to use the railroad right of way 
of the party of the first part in the District of Columbia, and other 
rights and privileges upon the conditions and terms therein set forth 
for the period of one year loginning on February 1, 1914; 

And whereas lx>th parties desire to extend and renew said agree¬ 
ment for a period of one year lieginning on February 1, 1915; 

Now, therefore, the said parties of the first and second parts, by 
mutual consent, do hereby renew and extend said original agreement 
of February 1. 1914. for the period of one year from February 1, 
1915, upon the same terms and conditions jis are set forth in said 
original agreement, it being understood and agreed, however, that 
the party of the second part shall nay the party of the first part a 
cash consideration of $.>00 for said period last mentioned, as pro¬ 
vided in paragraph three of the original agreement, the first pay¬ 
ment of $250 to be paid upon the execution of this supplemental 
agreement and the remaining $250 to l>c paid upon July 31, 1915. 
It is also specially understood and agreed that the provisions of said 
original agreement, of February 1. 1914, to future renewals and 
extensions of said agreement, shall remain in full force and effect, 
and the party of the first part shall give the party of the second part 
written notice at least sixty days prior to February 1, 1916, in 
70 the manner described in said original agreement, whether 
said party of the first part will or will not further renew said 
original agreement. 

In testimony whereof the parties hereto have caused these presents 
to be executed and their corporate seals to i>o affixed the day and year 
first al>ove written. 

TIIE WASHINGTON. POTOMAC AND CHES¬ 
APEAKE RAILWAY COMPANY, 

By HENRY W. WATSON, President. 

[Corporate Seal W.. P. & C 1 . Ry. Co.] 

Attest: 

PAUL O. KIRSIIMANX. 

Secretary. 

CHESAPEAKE BEACH RAILWAY COM¬ 
PANY, 

By W. F. JONES, President. 

[Corporate Seal C. B. Ry. Co.] 

Attest: 

F. Y. BROOKS, 

Secretary . 
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< 1 Ihe said witness Jones thereupon identified and the plain¬ 

tiff offered in evidence a letter from F. E. House, Vice Presi¬ 
dent of the IIupp Company, to said Jones as President of the Rail¬ 
way Company, under date of June 30, 1915 in the words and figures 
following, to wit: 


Hupp Automatic Mail Exchange Company, 

708-12 Woodward Building. 

Telephone, Main 5852. 

Washington, 1 ). C., June 30, 1915. 

1 • ■ l ' ,ne f' Ore^idens. Chesapeake 1 teach Kaihvav Company, 
W ashington, D. C. 

M\ dear 8ir : Referring to the contract between vour company 
and this company, dated the 18th day of April, 1914, which pro¬ 
vides for an extension of the original contract of April 19th, 1912, 
covering the use of certain tracks of your company and other matters 
pertaining to a demonstration of the Hupp Automatic Mail Ex¬ 
change system upon your line, and referring also to the provision 
of said contract that either party may terminate the same upon the 
31st day of July, 191o, by giving to the other party thereto written 
notice of its intention to terminate the same at jeast thirty davs 
l>efore the date on which the same is to l>e terminated, we wish to 
advise you that since this company has not had any occasion to avail 
'tsell of the pmileges provided for in said contract for many months 
and does not expect to have enough use for the same to warrant the 
continuation of the said contract we hereby notify you that this 
company elects to terminate the said contract on the 31st day of 
July, lJlo, and does hereby so terminate same on said date July 
31st. 1915. ’ 

Very truly yours, 

HUPP AUTflMATJO MAIL EXCHANGE 

F. E. HOUSE, 

I ire President. 

F. E. IL/R. X. 


And said wiluc* Jones thereupon further testified (hat the Huim 

.> < . >, ! ,,, ?oi V - , n, ! t P«v any rent from February 19, 1915, to Julv 
31st, lJlo, but tlie Hupp Company’s apparatus occupied the prem¬ 
ises of the Railway (Company during said period in accordance with 
the contract. Counsel for defendants admitted that the Hupp Com¬ 
pany had not paid any rent for the period from February 19 1915 
to July 31, 1915. ’ 

72 The said witness, Jones, further testified that the plaintiff 

company used and occupied the track covered by said agree- 
ment of Februa^ 1st, 1914 and supplemental agreement of January 
2o ltNo and that the apparatus referred to as a station trough and 
mail exchange device was built on the right of wav adjacent to a 
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portion of the track referred to. The same witness further testified 
that he had conversations with Mr. Francis E. House, vice president 
of the Ilupp Automatic Mail Exchange Companv in regard to the 
payment of the rent from February 19 up to July 31, 1915, being the 
rent claimed in this suit and he rememl>ers particularly several con¬ 
ferences about the time Mr. House gave the plaintiff notice of dis¬ 
continuance^ of June 39, 191 *j and that Mr. House promised to pav 
said rent within a very short time in full and also agreed to pav 
interest upon the deferred payments, and also tried to enter into ail 
agreement for further demonstration and storage for the Hupp Com¬ 
pany’s car. The said witness, Jones, gave further testimony both on 
direct and cross examination in relation to the claim of the plaintiff 
for reimbursement for expenses in the matter of judgment recovered 
against it bv Charles L. Gilmore but gave no further testimony in 
reference to the item of rent claimed in the declaration except'that 
ho testified on his cross examination in sulistance that the said Hupp 
Company paid rent continuously at the rate of two hundred dollars 
($209.) per month from April 12, 1912 to February 20, 1915 and 
also paid for engine rental and materials and lalior when furnished 
by the plaint if 1 company at their solicitation and request; that the 
plaintift company furnished the engine tender and train crew and 
the Ilupp Company had a demonstration (Tew and their own em¬ 
ployee's in the car. 


ift I laintift to further maintain the issue on its part produced 

as a witness, one Walter J. Haywood, who testified relative 
to the building of the station trough and mail handling device of 
the defendant, Ilupp Company, and the subsequent remodeling 
thereof, and other matters which have no liearing on the plaintiff’s 
claim for rent under the agreement with the defendant. Hupp Com¬ 
pany; the said testimony being offered in support of that part of the 
declaration which claims reimbursement in the matter of the Gilmore 
judgment. 1 he plaintifl also produced as a witness the said Charles 
E. Gilmore on its lie-half, whose testimony had no hearing on the 
plaintiffs claim for rent but was confined to the matters bearing on 
the accident which was the basis of the claim upon which the Gilmore 
judgment, had been rendered, and the plaintiff also offered the record 
in the said law>uit in which the said Gilmore judgment wa^ ren¬ 
dered, and thereupon after the Court had ruled in the matter of said 

offer of the record in the said law cause, the plaintiff announced its 
case in chief closed. 


'[hereupon the defendant*, to maintain the issues on its behalf 
joined, produced as a witness one Francis E. Hoi sk, who testified 
that he held the office of vice president of the defendant companv. 
Hupp Automatic Mail Exchange Company, as well as counsel in 
the years 1912, 1913, 1914 and 1915, and at the time referred to one 
Albert Hupp was president. The said witness, House, testified fur¬ 
ther in substance as follows: that he had nothing to do with the orig¬ 
inal contract in evidence between the plaintiff and the Hupp Com¬ 
pany, but had something to do with nearly all the extensions and 
especially the last one; that the lease referred to in said last exten- 
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sion, under which the Cl isapeake Bench Railway Companv 
wjts then operating, a part of the road in question, was not 
before the parties when the extension agreement referred to, 
i. e.; that of April 1<S, 11)14 was signed; that witness knew nothing 
about it, did not know from whom plaintiff leased said part of track 
and that the name of the said lessor was not mentioned in the said 
agreements hut that in conversation with Mr. Flannery, counsel for 
the plaintiff railway company. alx>ut this extension or renewal, he 
stated that there was a provision in tlie contract by which it might 
l>e terminated by some act of the parties on the 31st day of January, 
11M-) and that, therefore, “he would want a provision in the lease 
at that time so that if it did terminate at that time our lease should 
also terminate at tile same time and we supposed that it was a lease 
extending l>cyond that period hut which might he terminated before 
the time stated in the lease to the plaintit- by some act of the* parties/' 
I he witness did not know that the lease terminated or expired at 
that time. 

1 he witness was further interrogated and answered as follows, 
namely: 

Q. “ 1 here lues l>een given in evidence a notice that was signed 
bv you giving notice ot the termination of the contract l>etwoen the 
Hupp ( ompany and the Chesapeake Beach Railway Company which 
was in the following Summer. You gave such notice? A. “Yes Sir. 

Q. ‘ Vi hat were the circumstances of it, and had vou at that time 
acquired any knowledge about this? A. “No, we gave it liecause we 
did not know that the lease had already expired and we supposed 
that we were liable. 1 simply took for granted the explanation given 
by Mr. Flannery in the first place, that the lease extended beyond 
January 31, 1915 but might lx* terminated bv some act *>f the 
parties." 

i,} Q- “There lias been testimony here, 1 think it was Mr. 

Jones, the president, who testified about promises to pay rent 
made by you after the lease had been terminated. You heard that 
testimony? A. “Yes, * * * 

Q* ‘‘You can state whether or not that was a correct report of what 
you said and if not, what you did say? A. “I did see Mr. Jones on 
°nc or two occasions along about the time they brought this suit, and 
shortly l)ofore. 1 did not see him anywhere near as many times as 
Mr. Jones recollected 1 saw him; and I did have some talk with him 
alxait postponing any action in this care, because they were threaten¬ 
ing to sue us for 1 k» th the rent and the Gilmore case, and we were 
then very much tied up, and 1 was away from town nearly all the 
time, negotiating for a contract with the Chicago and Alton* Railway 
Company for installing our device, which we afterwards got, and I 
did importune Mr. Jonos a number of times to postpone any action 
until we could got together on the matter, and perhaps come to some 
sort of an agreement and dispose of it, but 1 never absolutely prom¬ 
ised to pay it. If l had, I would have paid it.” 

On cross examination said witness, Francis E. House, was asked 
whether one of the officials of the company did not tender an un¬ 
certified check for the said rent after it l>ecame due and he answered 
that they did undertake to do that “because Mr. Jones was threaten¬ 
ing to sue us and interfered with our operation and even went so far 
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as to telephone to Chicago and Alton Railway Company to say that we 
owed that amount ami would not pay italso that he was told by Mr. 
Jones, president of the plaintiff company and by the counsel of the 
company at the time the negotiations were pending for the supple¬ 
mental agreement that the plaintiff did not own this piece of 
7<» track and that was the first time he knew of it, that he did 
not at that time ask to see the original lease under which 
the Chesapeake Beach Railway Company operated this two miles of 
track and did not s**e a copy of the lease until after the present suit 
was started. He further on cross examination was interrogated and 
answered as follows: 

Q. “Now, at the time this payment of rent was made on January 
JO. lOlo, a month in advance, did you ask Mr. Jones or did you ask 
me to show you tin* lea-e l>etween the Chesapeake Beach Railway 
Company and the owning company? A. “No; it never occurred to 
ui(* that the lease itself had terminated. 

Q. “So that, as a lawyer, Mr. House, it never occurred to you to 
investigate tin* original document which was the basis of our right 
to make an agreement with you? A. “No. it did not; I localise 1 want 
you to understand me too that I am not undertaking to say that you 
misrepresented thing- to me, or intentionally gave me a wrong im¬ 
pression; but I got the impression from your statement of the 
matter—and I am not sure but what you misunderstood it at the 
time—that it was a long lease which might Ik? terminated by some 
act of the parties on the .‘list day of January; but I never knew until 
afterwards that tin* lease itself said it terminated, and that it might 
Ik* renewed. 

Mr. Flannery: “This is a question of law here, and it is for his 
Honor to say whether it <1<ks say that. 


Bv Mr. Flannerv: 

• • 

Q. “ I he fact is that you went on occupying those premises, and 
continued paying rent from that date, and that you made a supple¬ 
mental agreement which called attention to the fact that we were 
simply occupying those premises under a lease which might l*> ter¬ 
minated on a certain date, without asking me or Mr. Jones 
< < or anybody else connected with the railroad company about 
the terms of that original lease? A. “Yes, except tlie state¬ 
ment that I have already spoken of that you made to me, about what, 
in a general way. were its terms. \\ hen you say we went on occupy¬ 
ing it. 1 do not know whether you mean prior to the 31st day of 
January, lhlo. or afterwards. \\Y did not do anything after that. 

Q. “I mean up to the time covered by this staiement—the 31st of 
January. HM*>. A. “No. we did not do anything. Our car was in 
the building <iut in your yards, several miles away, and we were not 
doing anything at all. 

Q- “Aon mean you were not demonstrating or making experi¬ 
mental tests? A. “No. 

Q. “But your car was there occupying our premises? A. “Yes. 

Q- “And your mail device and belongings were there upon our 
property? A. “Yes. 
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Q. “And wore there until August. 1915, when thev were removed? 
A. “Yes. 

Q. “That is a fact, is it not? A. “Yes. We simply intended to 
abandon them there and leave them there. 

(J. “There was also what is called a “trip” on our track, actually 
lietween the rails, was there not? A. “There was a little tripping 
device, as I remember it.—a piece of steel, perhaps that long (indi¬ 
cating), that was somewhere along the tracks, up a wavs from this 
station. 


<N I hereupon to further maintain the issue on their part the 

plaintiff recalled the witness, W. F. Jones, who testified in 
rebuttal on behalf of the plaintiff in substance, as follows, namely: 
that when negotiations were pending in April 1014 lietween tiie 
11upp Company and prior thereto he had interviews with the said 
Francis E. House and explained that plaintiff did not own said tract 
hut merely leased it; that Mr. House never asked him to show him 
the lease with the owning company; that he did not go into detail 
with Mr. House but told him in a general way that the plaintiff 
leased the track and that afterwards the supplemental agreement was 
drafted and the clause put in alxmt the automatic termination of the 
contract between the plaintiff and the Hupp Company in case the 
plaintiff’s lease on the track was terminated on January 31. 1915. 
The witness explained to Mr. House, prior to the execution of the 
said contract, the necessity for that provision. He further testified 
that Mr. House never said anything to indicate at any time after the 
rent now sued for became due that the Hupp Company was not liable 
for the rental, that on the contrary he agreed to pay it time and again 
and that the tripping device and mail chutes, etc.Of the Hupp Com¬ 
pany remained on the plaintiffs premises until the latter part of 
August 191o when they took them down at request of the witness. 


1 hereupon the taking of testimony on l>oth sides was announced 
closed, whereupon the counsel for the defendants moved the Court 
to instruct the jury on the whole evidence that the plaintiff was not 
entitled to recover, which motion, so far as it related to the claim of 
the plaintiff for reimbursement for payment of the judgment recov¬ 
ered against it by Charles L. Gilmore and expenses incident thereto 
in the sum of eight -undred and thirty-six dollars and sixty- 
79 four cents less one hundred and fifty dollars attorney’s fee, 
(which claim for fee was voluntarily withdrawn bv plaintiff) 
was granted by,the Court, who thereupon instructed the‘jury to the 
effect that the plaintiff had not made out a case which would entitle it 
to recover as far as the claim in the case of the Gilmore judgment 
was concerned but as to the claim for rent made in the declaration in 
the sum of one thousand seventy-seven dollars and forty-one cents 
with interest thereon, as claimed in the declaration, the Court over¬ 
ruled the said motion of the defendants to direct the jury to return 
a verdict in favor of the defendants, whereupon the following state¬ 
ment was made by Mr. Williams, as attorney for the defendants, “I 
want the record to show that motion—a motion for the Hupp Com¬ 
pany, and one for the Maryland Casualty Company. I represent 
them both in this matter, but the distinction is this, that anything 
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which may have been (lone hi tin* way of payin'* rent after the ter¬ 
mination of that lease or of giving notice that the lease was termi¬ 
nated, or promisin'* to pay, or anythin'* treating it as a continuing 
obligation, the Casualty Company had nothing to do with it. They 
simply were not notified or brought into the matter at all. hut stood 
on their original agreement/’ 

And to the refusal of the Court to grant the defendants’ motion to 
direct a verdict in their favor and in favor of each of them in respect 
to the claim of one thousand seventy-seven dollars and forty-one 
cents rent al*»vc referred to, exceptions were then taken and allowed 
on lielialf of the IIupp Automatic* Mail Kxchange Company and on 
liehalf of the Maryland Casualty Company. 

Thereupon and after the overruling of the said motion of the de¬ 
fendants to direct a verdict as aforesaid in their favor, in the 
NO matter of said item of rent, counsel for defendants moved the 
Court to instruct the jury as follows: 

“If the Jury find from the evidence under the instructions of the 
Court, its to the law, that the lease lictween the Washington, Potomac 
and Chesapeake Railway Company and the plaintiff was terminated 
on January *11, 191»>, then their verdict should l>e for l>oth the de¬ 
fendants, as to the item of one thousand, seventy-seven dollars and 
forty-one cents, for rent,” which prayer for instruction so submitted 
on behalf of defendants, the Court refused to give, to which refusal 
of the Court exception was thereu|>on taken and dulv allowed on be¬ 
half of defendants and each of them. 

Thereupon counsel for the plaintiff moved the Court to direct the 
jury to return a verdict in favor of the plaintiff against l>oth defend¬ 
ants for the rent claimed bv plaintiff a< aforesaid, unon winch mo¬ 
tion. after argument, the Court, commented and ruled as follows 
namely:— ' 

The only (question that the ( ourt has to decide here is whether or 
not the lease lictween the railroad companies terminated on January 
31st, 191 f>; and it is contended that it did: but the demise of the 
premises is that it is for the full term of one year, beginning on the 
first dav of February, and to terminate at the end of the said term 
upon the party of the first part giving sixty davs’ notice to the partv 
of the second part—and. confessedly, that was not done. 

“Under the terms of this lease, it had not terminated, because the 
condition of the demise had not tieen complied with, which required 
that the Washington. Potomac and Chesapeake — Railway Company 
give sixty days’ notice to the present plaintiff of the termination— 
and that, it never did. So that alt I have to consular under the plea 
of the defendants in this case is whether it was terminated. The 
Court holds that under a proper construction of that lease it did not 
so terminate. 

’^1 _ The Court, does not think it necessary to give anv con¬ 

sideration to what was done prior to the 31s? of January. 
191.), On January 31st, 191o, this lease had not expired by its 
terms. That l>eing so, gentlemen, there is nothing left to '*o to the 
jury, and the motion of the plaintiff that the jury be directed to re- 
luin a \eidiet in its fax or lor the item of rent claimed here * o f 
course, the other item goes out—will l>e granted.” 

And thereupon, upon motion by the plaintiff, as aforesaid, the 
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Court directed the jury to return a general verdict in favor of the 
plaintiff, Chesapeake Beach Railway Company, against both defend¬ 
ants, Hiipp Automatic Mail Exchange Company and Maryland Cas¬ 
ualty Company, for the rent in the sum of $1,077.41, with interest 
thereon as claimed in the declaration, and thereupon on, to wit, the 
28th day of June, 1017, the jury returned a general verdict in favor 
of the plaintiff* against both defendants for said sum of $1,077.41, 
with interest thereon as aforesaid, in accordance with the Court’s 
said instruction. 

And thereupon counsel for defendants then and there reserved an 
exception which was allowed by the Court, on behalf of each of the 
defendants separately, to the said action of the Court in directing the 
jury to return a verdict in favor of the plaintiff* as aforesaid, to wit, 
for rent for $1,077.41 as claimed in the declaration. 

Bo it remembered that each of the separate and several exceptions 
taken by counsel for defendants to the rulings and instructions of the 
Court as hereinlxifore sot forth was so taken by counsel for defend¬ 
ants then and there, before the jury retired, separately and several-y 
and said exceptions were then and there separately and severally 
duly noted upon the minutes of the Justice presiding at the trial, 
and counsel for the defendants, then and there prayed the 
82 Court to sign and seal this bill of exceptions, to have the 
same force and effect as if each of said exceptions were sepa¬ 
rately and severally sot forth in a separate bill of exceptions; and 
at the request of counsel for defendants the same is accordingly 
signed and sealed and made a part of the record in this cause, now 
for then, this 25th day of Octol>er, A. I). 1917. 

F. L. SIDDONS, 

Associate Justice of the Supreme Court 

of the District of Columbia. 

88 | Endorsed :J At Law, 58,355. Chesapeake Beach Railway 

Co. vs. IIupp Automatic Mail Exchange Co. et al. Defend¬ 
ants’ Bill of Exceptions. Oct. 28, *17. M. 66, p. 165. Submitted 
to Court. For tiling. George Francis Williams, Attorney and Coun¬ 
sellor at Law, Washington, D. C. 

Endorsed on cover: District of Columbia Supreme Court. No. 
8139. Chesapeake Beach Railway Company, appellant, vs. Hupp 
Automatic Mail Exchange Company, a corporation, and Maryland 
Casualty Company, a corporation. Court of Appeals, District of 
Columbia. Filed Nov. 30, 1917. Henry W. Hodges, clerk. And 
No. 3140. IIupp Automatic Mail Exchange Co., <fec., et al., appel¬ 
lants, vs. Chesapeake Beach Railway Co., &c. Court of Appeals, Dis¬ 
trict of Columbia. Filed Dec. 5. 1917. Henry W. Hodges, clerk. 
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Statement of Facts. 

This appeal was taken by the plaintiff below, Chesapeake 
Beach Railway Company, from the action of the lower court 
in directing a verdict in favor of the defendants upon one 
lu 
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item claimed in the plaintiff's declaration, and a cross-appeal 
was filed by the defendants from the judgment entered upon 
a verdict directed by the court in favor of the plaintiff upon 
another item claimed by the plaintiff. 

The Railway Company instituted the action against the 
defendant, Hupp Automatic Mail Exchange Company, to re¬ 
cover lx>th of such items, pursuant to the provisions of a cer¬ 
tain contract dated April 10. 1012, which is set forth in full 
upon pages 10 and 20 of the Record. The defendant, Mary¬ 
land Casualty Company, was surety uj>on a l>ond given by the 
Hupp Company to the Railway Company to secure the per¬ 
formance of such contract (R., 20-21). 

Under the contract, the Railway Company granted to the 
iiui>i> Company the right to use and occupy a certain portion 
of the Railway Company's main track extending from Dis¬ 
trict Line Station to Chesapeake Junction, in the District of 
Columbia, for the purpose of making demonstrations and ex¬ 
perimental tests of the IIupp Automatic Mail Exchange Sys¬ 
tem, which the Hupp Company was interested in developing 
and promoting (R., 19). As rental for this privilege, the 
IIupp Company agreed to pay the Railway Company 
$200 per month, it being understood that such rental should 
l>ecome due and payable irrespective of whether or not the 
track was actually used by the Hupp Company. In addi¬ 
tion, the Railway Company agreed to furnish the IIupp Com¬ 
pany with a locomotive engine and crew at a certain per diem 
compensation whenever the Hupp Company wished to use 
such engine in connection with demonstrations and tests (R., 
19). 

The term of the agreement was extended from time to 
time, the surety upon the bond expressly consenting to such 
extensions, until the Hupp Company, under date of June 
30, 1915, wrote to the Railway Company terminating the 
agreement as of July 31, 1915, the last extension agreement 
expressly providing for the termination of the main agree¬ 
ment on the latter date by such written notice (R., 21-22, 
3tt), although the defendants sulsequentlv, after default and 


suit brought, took the position that the agreement had ter¬ 
minated on January 31 • 1915, beoause'of the reference in the 
last extension agreement to the provisions of a certain lease, 
under which the plaintiff Railway Company leased the track 
in question from another railway company (R., 38-42). 

The Hupp Company paid the rent at the rate of $200 per 
month up to February 19, 1915, but failed to pay same for 
the period from February 19 to July 31, 1915 (R., 22), and 
one of the items of the Railway Company’s claim was for 

such rent for the latter period in the sum of $1,077 41 (R 
4-5).. 

The trial court directed the jury to return a verdict in 
favor of the plaintiff for said sum of $1,077.41, with interest 
thereon as claimed (R., 49), and the defendants have ap¬ 
pealed from the judgment entered upon such verdict. 


Facts Involved in Railway Company’s Appeal. 

1 he Railway Company s appeal is ba«ed upon the trial 
court’s action in disallowing and in declining to submit to the 
jury the said company’s claim for $080.04, which arose 
under the circumstances indicated by the following evidence: 

The agreement of April 19, 1912, contained the following 
among other provisions: 


»). 


It is further mutually understood and agreed by 
the parties hereto that said track, equipment and per¬ 
sons iii charge thereof shall at all times l>e under the 
suj>ervision and orders of the general superintendent 
of the party of the second part (Railway Company), 
and the operations of such track and equipment by 
and for the purposes of said party of the first part 
(Ifupp Company) shall not interfere in any manner 
whatsoever with the operations and business of the 
party of the second part, nor with the safety of its em¬ 
ployees, passengers or property, nor be contrary to the 
laws and regulations of the United States, or State of 
Maryland, or District of Columbia. 

“4. The party of the first part further agrees to in¬ 
demnify and save harmless the party of the second 





part for any and all loss, damages and injuries which 
may be caused to or sustained, by persons or property, 
either directly or indirectly, or which may in any way 
arise or grow out of the operations of the said party of 
the first part under this agreement, including dam¬ 
age to the property of the party of the second part and 
injury to its employees, and said party of the first 
part further agrees at its own cost and expense to de¬ 
fend any claims, suits or actions which may be 
brought or instituted against said party of the sec¬ 
ond part by reason of said operations and agrees to 
pay any sums which may be required to settle any 
such claims, suits or actions and to satisfy any de¬ 
cree or judgment which may l>e rendered therein 
against said party of the second part” (R., 10-20). 

Walter J. Hayward, general superintendent of the Railway 
Company, testified that in December, 1911, Mr. TIupp, of the 
IIupp Company, gave him a detailed description of a certain 
mail trough and observation platform which Mr. IIupp 
wished to have built alongside of the Railway Company's 
right of way adjacent to the main track for use in connection 
with the IIupp Company's demonstrations; that the Railway 
Company thereupon furnished the labor and material for the 
construction of the apparatus and was reimbursed by the 
Hupp Company (R., 24); that in May, 1013, Mr. Hupp and 
t\, o was superintendent of the IIupp Company, 
informed Mr. Hayward that they wished to rebuild and ex¬ 
tend the platform, asking Mr. Hayward whether the Railway 
Company could furnish labor to do the work; that Hayward 
then got a contractor by the name of Winston, who rebuilt 
and extended the mail exchange station under the direction 
of Mr. ITarrity; that Hayward did not inspect the work as 
foreman or superintendent, because Mr. Ilarrity did that; 
that during the remodeling work and at the time of an acci¬ 
dent to a certain man named Gilmore, the Hupp Company 
had a watchman named Alexander Windsor on duty at the 
apparatus; that Windsor was there from 4:30 P. M. to 8:00 
A. M., in order to watch the lumber and other materials and 



to see that they were not stolen when the workmen were not 
there; that Hayward employed such watchman at the request 
of Mr. Hupp, paid the watchman’s salary, and was reim¬ 
bursed by the IIupp Company; that Hayward was never noti- 
tied hv the IIupp Company that it had invited Gilmore to go 
on those premises (R., 25). 

The plaintiff then offered in evidence the record in action 
at law No. 50,350, in the Supreme Court of the District of 
Columbia, l>cing the suit instituted on November 10, 1913, 
by Charles Gilmore against the Chesapeake Reach Railway 
Company, wherein Gilmore alleged in his declaration that on 
May 19, 1913 (during the term of said agreement of April 
19, 1912, as extended), he was lawfully upon a certain por¬ 
tion of the Railway Company’s track, “at the express invita¬ 
tion and request of the representative-in-charge of a lessee of 
the defendant, to wit, the IIupp Automatic Mail Exchange 
Company,” whereupon it became the duty of the defendant 
to keep a lookout for persons who were iawfully upon said 
track and to give warning of the approach of engines and 
cars, hut the defendant failed to give any signal or warning 
of the approach of a certain engine and cars and failed to use 
icasonable effort to stop said engine l>efore running into said 
Gilmore, by reason whereof the said Gilmore was seriously in¬ 
jured by being struck by said engine, the declaration in said 
Gilmore case being printed in full in the record (R.., 26-28). 

It was further shown by the record in said Gilmore case 
that Gilmore recovered a verdict against said Railway Com¬ 
pany on March 11, 191o, for $500 and costs, which judgment 
was paid by the Railway Company and entered satisfied by 
order of Gilmore’s attorney (R., 29), the total amount paid 
hv the Railway Company on account of said Gilmore judg¬ 
ment being $686.64 (exclusive of an attorney’s fee of $150, 
claim for which was withdrawn by counsel for the Railway 
Company), (R., 23). 

illiam h. Jones, president of the Railway Company, tes¬ 
tified that in January, 1914, after the institution of the Gil- 




more suit (and more than a year before the Gilmore ease was 
reached for trial), the Kailway Company served a notice upon 
the Hupp Company calling upon the latter to defend same 
and to save the Railway Company harmless from any damage 
growing out of said Gilmore suit, hut the Hupp Company did 
not defend said suit ( K., 2d). Counsel for defendants ad¬ 
mitted that the Hupp Company had not defended the Gil¬ 
more suit and admitted that the Railway Company had paid 
the judgment therein (R.. 23). 

The Railway Company also gave in evidence a letter from 
the vice-president of the Hupp Company disclaiming liability 
on account of the in jury to Gilmore, but consenting to a set¬ 
tlement of the Gilmore case bv the payment of $500 and 
costs, such settlement to “be regarded as l>etween us the same 
as if a judgment for that amount had l>ecn rendered against 
your company (Railway Company) involuntarily in a court 
of last resort and you had exercised all due and proper dili¬ 
gence to prevent such judgment and prevent the payment of 
any sum or sums of money on account of the injury of or suit 

bv Mr. Gilmore” (R.. 23-24). 

% 

The plaintiff also produced said Gilmore and he testified 
that he lived near the mail exchange device, and in May, 
1013. permitted the workmen, who were reconstructing such 
device, to get water from his well and to keep their tools at 
his house after they stopped work in the afternoon, and in re¬ 
turn for the courtesies thus extended by him to the workmen, 
Mr. ITarrity, whom Gilmore had seen on that track in con¬ 
nection with the demonstrations of the Hupp Company, sent 
word to Gilmore by Gilmore’s wife that Gilmore could get 
certain blocks and ends of luml>er, which Gilmore wished to 
use, and further testified: 

‘‘Otherwise. I would not have beenover there, liecause 
1 would not have had any business over there. In the 
first place. I know I would have l>ecn a trespasser if 
I went over there. I went over and saw Mr. Harrity, 
and he showed me the size of the blocks he wanted me 
to take. * * * Some (of the blocks) were out- 
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side of (he rails, and some inside the rails. There is 
one track there. That is, a steam track, and he told 
me lie would rather I would l^ave them, being so kind 
to his men, letting them keep their tools there and get- 
tingwater there,and so forth; and the next time I went 
o\er was the time that I was struck, which was prob¬ 
ably fifteen or twenty minutes after four. / was in be - 
fart h the rails picking up the blocks when this engine 
(ame up. I never heard him blow or never heard 
him ring his liell, and they crawled up within six feet 
of me and I was in a stooping jiosition, and I jumped, 
hut, being in that position, I could not jump very well 
Hear of the rails, and the cowcatcher struck me” (R., 
30). 

On cross-examination Gilmore said: 

“The accident occurred not more than half an hour 
after four o’clock; that when he went over to the 
chute, the men, who had l>een working there, had 
gone, and he saw Mr. Ilarrity leave just as witness 
started over there; that witness had been there only 
once lied ore and then it was before four o’clock, when 
Mr. Ilarrity and the men were still there; that on the 
day of the accident he found some blocks outside of 
the rails and some inside of the rails, some at the end 
of the chute, underneath the chute and lying around 
in every direction; that he was going to get those be¬ 
tween the rails out first, and throw them outside the 
rails, and then was going to pick them up and take 
them home; that he was on the track nearest the side 
of the automatic concern; that he did not hear any 
whistle, bell or warning, and that he happened to look 
up and saw the engine only six or seven feet from 
him; that the engine was drifting; that he jumped, 
but being in a stooping position, could not jump clear 
of the rails; that he was struck with enough violence 
to be thrown off the track; that his hearing is good” 
(R., 30-31). 


At the close of all of the evidence counsel for the Railway 
Company moved the court to instruct the jury to return a ver¬ 
dict in favor of the plaintiff against the defendant Hupp 






Company and the defendant Casualty Company, for the 
amount claimed on account of the Gilmore case, but after 
argument, the court ruled: 

“When Mr. Gilmore went upon that track, if any¬ 
thing befell him, it seems to me that is a question ex- 
u el \ 1)(. t w eon himself and the Railroad Company, 
and I do not think it was an occurrence that was con¬ 
templated by the terms of this agreement. Therefore, 
the plaintiff’s motion to direct a verdict with respect 
to the Gilmore claim will he denied” (R., 31). 

To which ruling counsel for the Railway Company duly 
excepted. 


Assignments of Error. 

The trial court erred (R., 14): 

1. In excluding the testimony which had been given by 
Charles Gilmore at the trial of action at law No. 56,350 in 
the Supreme Court of the District of Columbia. 

2. In refusing to grant the first, third, and fourth instruc¬ 
tions offered by the plaintiff and denying the right of the 
plaintiff to recover the amount expended by it in paying the 
judgment in the Gilmore case and in connection with the de¬ 
fense thereof. 


3. In directing a verdict in favor of the defendants upon 
the claim of the plaintiff growing out of said Gilmore case. 


9 


ARGUMENT. 


All of the foregoing assignments of error are based upon 
the rulings of the trial court with reference to the right of the 
Railway Company to recover over from the Hupp Company 
the amount paid by the Railway Company on account of the 
judgment which Gilmore obtained against the Railway Com¬ 


pany. 

So far as such Gilmore item is concerned, this is an action 
for indemnity , which “springs from contract express or im¬ 
plied.” (22 Cyc., 80; 14 R. C. L., 43.) 

Cases construing the ordinary and familiar policy of in¬ 
demnity insurance illustrate the rights and liabilities of the 
parties to an expire contract of indemnity— 

R. Roth Tool Co. vs. New Amsterdam Casualty Co 
101 Fed., 709— 


and the rights of the respective parties under an implied con¬ 
tract of indemnity are quite fully defined in the leading case 
of 

Washington Gas Light Co. vs. District of Columbia 
161 U. S., 310. 

There may also l>e an express contract establishing a cer¬ 
tain relationship between the parties and the right to indem¬ 
nity may depend upon an implied contract arising out of 
such relationship, this is illustrated by the very recent de¬ 
cision of the Supreme Court of the United States in 

George A. Fuller Co. vs. Otis Elevator Co., decided 
January 14, 1918. 

What was the foundation of the Railway Company’s lia¬ 
bility to respond in damages to Gilmore? An examination 
of the record in the Gilmore ca<*e, which was offered in evi- 






dence in the present case, and of the testimony of Gilmore 
himself in the present case, shows beyond question that he 
was invited upon the right of way and premises of the Rail¬ 
way Company by the superintendent of the Hupp Company 
(R., 26, 30). It was also shown by undisputed evidence that 
the Hupp Company did not notify the Railway Company of 
such invitation (R., 25). Without such invitation, Gilmore 
would never have l>een on the Railway Company’s property, 
or if he had gone there, he would have been a trespasser, to 
whom the Railway Company would have owed no duty ex¬ 
cept to refrain from wantonly and wilfully injuring him, and 
there is no evidence of any such wanton and wilful injury. 
With the invitation from the Hupp Company, lessee of the 
Railway Company, Gilmore became a licensee or invitee, to¬ 
wards whom the Railway Company was bound to exercise a 
much higher degree of care. 

Tutt vs. Ill. Cent. R. Co., 104 Fed., 741. 

Glaria rs. Railway Co., 30 App. I>. C., 559. 


The accident occurred in the afternoon after the hour 
when Hie workmen, who were rebuilding the Hupp Com¬ 
pany’s platform, had left for the day and the engineer of the 
Railway Company was under no duty to be on the lookout for 
workmen or other ]>ersons on the main running track at a 
point where there was no crossing (R., 24, 25), as the Rail¬ 
way Company had not been notified of the invitation ex¬ 
tended to Gilmore by the Hupp Company. 

The Hupp Company, therefore, in having done the thing 
which imposed a liability upon the Railway Company and 
having subjected the latter company to damages, should now 
l)e required to reimburse the Railway Company for the 
amount paid in the Gilmore case, under the principles an¬ 
nounced in 

Washington Gas Light Co. vs. District of Columbia, 
161 U. S., 316. 



Pho obligation of the Hupp Company to indemnify the 
Railway Company is expressed in its contract in the follow¬ 
ing comprehensive language: 

“The party of the first pail (Hupp Company) fur¬ 
ther agrees to indemnify and save harmless the party 
of the second part (Railway Company) for any anij 
all loss, damages and injuries which may be caused to 
or sustained by persons or property, either directly or 
indirectly, or which may in any way arise or grow out 
of the operations of the said party of the first part 
under this agreement, including damage to the prop¬ 
erty of the party of the second part and injury to its 
employees, and said party of the first part further 
agrees at its own cost and expense to defend any 
claims, suits or actions which may be brought or in¬ 
stituted against said party of the second part by rea¬ 
son of said operations and agrees to pay any sums 
which may i>e required to settle any such claims, suits 
or actions and to satisfy any decree or judgment 
which may be rendered therein against said party of 
the second part.” 

Apparently the only ground upon which counsel.for the 
Hupp Company seeks to avoid liability under this express 
contract is that the injury to Gilmore did not “in any way 
arise or grow out of the operations” of the Hupp Company, 
“either directly or indirectly,” but once again we examine 
the undisputed evidence of Mr. Gilmore in the present case 
and find that at the very moment he was struck he was 
actually engaged in the performance of a service for the 
Hupp Company, that, is to say, he was removing from he - 
tween the rails of the defendant's main running track certain 
blocks and pieces of lumber (R., 30), which undoubtedly 
l>elonged to the Hupp Company, which had been put there 
by employees of the Hupp Company and which said com¬ 
pany was bound to remove. Gilmore was in the act of pick¬ 
ing up such blocks, at the express request and invitation of 
the Hupp Company’s superintendent (R., 30). The ap¬ 
paratus from which the blocks came was being remodeled 





by the Hupp Company under the direction of its superin¬ 
tendent and was a part of that company's operations. The 
Railway Company had not at any time used the platform 
in connection with its operations and had no interest what¬ 
ever in its reconstruction or suSequent use. Under the 
agreement of April 19, 1912, the Hupp Company was given 
the privilege of “entering upon, using and occupying*’ the 
track in question, and Gilmore’s work for the Hupp Com¬ 
pany was incidental to such occupation and a direct result 
of the Hupp Company “operations under said agreement.” 
1 ho “operations from which the Jlupp Company agreed 
to save the Railway Company harm leas were its operations 
under the agreement, not simply the operations of its mail 
device. The Hupp Company’s neglect in inviting Gilmore 
upon the railway premises for its own advantage without 
protecting him was the direct and moving cause of his 
injury. 

In the Gas Company case (101 U. S., 31b) a Mrs. Parker 
was injured by stepping in an open gas l>ox placed in the 

gas company in this city. When she first 
made a demand against the District of Columbia the latter 
notified the gas company that it would l>e expected to in¬ 
demnify the District for any amount which the District 
might be compelled to pay to Mrs. Parker, and when the 
suit against the District was instituted the gas company was 
given an opportunity to defend. The gas company did not 
defend and Mrs. Parker recovered a judgment against the 
District. The District thereupon sued the gas company to 
recover over the amount paid to Mrs. Parker under such 
judgment. The testimony which Mrs. Parker had given 
on the trial of her case was offered in evidence and admitted 
over objection, although no exception was reserved. There 
was some dispute as to whether the accident resulted from 
the defective gas box or from a hole in the sidewalk, for 
which the gas company would not have l>een responsible. 
The trial court instructed the jury that they were to deter¬ 
mine by an examination of the testimony offered in the first 



trial whether the verdict in that case was based entirely upon 
the defective gas box, and if the jury found that the judg¬ 
ment was based solely upon the defective gas box, that judg¬ 
ment, would 1)0 conclusive. The Supreme Court of the 
United States affirmed the judgment which the District re¬ 
covered against the gas company and decided that the testi¬ 
mony of a witness named Smith, who had testified in the 
original suit against the District and had died prior to the 
trial of the second suit, was also admissible, the court saying: 

‘*No question is made as to the adequacy of the 
foundation laid for the introduction of the secondary 
evidence; the sole controversy presented is the admis¬ 
sibility of the testimony. The bill of exceptions is 
general and specifies no particular objection. Clearly, 
even although it l>e conceded that the testimony of 
the witness given on the first trial was res inter alios 
a.* to the defendant in this action, and was, therefore, 
not admissible as going to establish substantive facts, 
yet obviously it watf competent for the purpose of 
throwing light upon the record of the first action, 
and thus elucidating the determination of the ques¬ 
tion of what was the subject-matter covered by the 
judgment rendered in that action. The contention 
of the plaintiff was that the judgment in the first 
action was based on the liability of the District for 
the defective gas l>ox, and was conclusive as against 
the defendant in this suit. The elementary rule is 
that for the purj>ose of ascertaining the subject- 
matter of a controversy, and fixing the scope of the 
thing adjudged, the entire record, including the testi¬ 
mony offered in the suit, may l>e examined .* f 

In the ea<e at bar the testimony in the Gilmore case was 
rejected bv the court, and such rejection is the bads of this 
ap]>cllants first assignment of error (It., *20, 14). 

The doctrine which forbids a recovery by one tort feasor 
of contribution from his joint tort feasors has no application 
to the present case. 

“Coming to the very question to be determined 
here, the general principle of law is well settled that 





one of several wrongdoers cannot recover against 
another wrongdoer, although he may have l>een com¬ 
pelled to pay all the damages for the wrong done. In 
many instances, however, cases have l>een taken out of 
this general ride, and it has l»een held inoperative in 
order that the ultimate loss may he visited upon the 
principal wrongdoer, who is made to respond for all 
the damages, where one less culpable, although legally 
liable to third persons, may escape the payment of 
damages assessed against him by putting the ultimate 
loss upon the one principally responsible for the in¬ 
jury done.*’ 


t'nion Stock Yards Co. 
Co., 190 C. S., *217 


vs. Chicago, Are., R. R. 
. 224. 


The fact that the judgment in the Gilmore ease was l>ot- 
tomed upon the charge of negligence on the part, of the Rail¬ 
way Company does not prevent the Railway Company from 
recovering over from the Hupp Company and its surety, 
where they are primarily responsible. This is well illustrated 
in the able opinion of the Maryland Court of Appeals in a 
case where a driver of a vehicle was killed by reason of a de¬ 
fect in a public highway. The widow of the deceased re¬ 
covered a judgment against the county and the county there¬ 
upon sued the railroad company, which had made the high¬ 
way dangerous. The railroad company contended that the 
county officials had been negligent in permitting the high¬ 
way to remain unsafe for three years after the railroad com¬ 
pany had committed the original wrong, and that the county 
could not therefore recover from the railroad, but the Marv- 
land court reviewed the authorities at some length in holding 
that such alleged negligence on the part of the county did 
not prevent the county from recovering from the railroad. 

Baltimore A' Ohio R. R. rs. Howard Countv, 111 Md., 

170 . 


The position of the Railway Company in the present case 
is still stronger, Ixrause there is an express contract on the 
part of the Hupp Company to indemnify and save harmless 
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the Railway Company. It has been held to be contrary to 
public policy to permit any one to enter into a contract to be 
indemnified against liability for publishing a libel, for com¬ 
mitting a wilful and malicious tresj>ass, or for illegal acts gen¬ 
erally, but ordinary policies of indemnity insurance as well 
;is contracts similar to the one involved in this case are uni¬ 
versally held to he lawful and valid, although the insurer 
thereby undertakes to protect the insured from the conse¬ 
quences of the insured’s own negligence. 

22 Cyc., 83, et seq. 

It is therefore respectfully submitted that the Railway 
Company is entitled to recover from the Hupp Company, and 
from its surety, the Maryland Casualty Company, the amount 
paid by the Railway Company on account of the judgment 
in the Gilmore case, and the judgment of the court below in 
favor of said companies should be reversed. 

FREDERIC D. McKENNEY, 

JOHN S. FLANNERY, 

G. BOWDOIN CRAIGIIILL, 
'Attorneys for Chesapeake Beach Railway Company. 


(W707) 
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OF THE DISTRICT OF COLUMBIA. 

January Term, 1918. 


No. 3139. 


CHESAPEAKE BEACH RAILWAY COMPANY, 

APPELLANT, 

vs. 

HUPP AUTOMATIC MAIL EXCHANGE COM¬ 
PANY, A CORPORATION, AND MARYLAND 
CASUALTY COMPANY, A CORPORATION, 
APPELLEES. 


Statement. 

The statement of facts contained in appellant Rail¬ 
way Company’s brief, under the caption "Facts Involved 
in Railway Company’s Appeal,” appears to be a suffi¬ 
cient statement of the facts bearing upon the contro¬ 
versy between the parties relating to the claim of the 
Railway Company for reimbursement for disbursements 
in connection with the defense of the suit instituted by 
Charles L. Gilmore against it, except that, from the 
standpoint of this appellee, the following undisputed 
facts should be made prominent and clear, and therefore 
attention is called to them herein, namely: 

1. The declaration in the said suit of Gilmore vs. 
Chesapeake Beach Railway Company which was offered 
and received in evidence on behalf of plaintiff (appellant) 
contained two counts, of which only the first is sum- 




marized in the appellant’s statement, but, as therein 
explained, the whole declaration is in the record at pages 
26-28. The first count alleged that when the injuries 
complained of were sustained, Gilmore was on the rail¬ 
road track at the invitation and request of the repre¬ 
sentative in charge of a lessee of the defendant, to wit, 
the Hupp Automatic Mail Exchange Company, but the 
second count entirely omitted reference to any such 
invitation or request, and in said count the claim of the 
said Gilmore against the Railway Company was based 
entirely upon the alleged negligence of the Railway Com¬ 
pany, it being therein set forth that the plaintiff Gilmore, 
on May 19, 1913, was upon a portion of the defendant’s 
railroad track— 

“at a point in Hillbrook subdivision between 44th 
and 46th Streets East, in the District of Colum¬ 
bia, at a point within, to wit, one hundred and 
fifty feet of, and in plain, unobstructed view of a 
railroad crossing, and the defendant, through its 
agents, servants and employees on an engine 
drawing, to wit, two gondola cars, then and there 
being operated and driven toward plaintiff, saw 
and observed the plaintiff upon the tracks of the 
defendant, then and there being, at a sufficient 
distance from plaintiff, and a sufficient length of 
time before reaching plaintiff, to warn plaintiff 
of the approach of the said engine and cars by the 
blowing of the whistle, ringing of the bell or other¬ 
wise, as it then and there became the duty of the 
defendant, through its said agents, servants and 
employees to do, and to stop said train, by the 
exercise of reasonable care, as it then and there 
became and was the duty of the defendant, 
through its said agents, servants and employees 
to do, said train having been operated at a mod¬ 
erate and slow rate of speed, but so it is that said 
defendant, at the time and place aforesaid, did 
not observe its duty in this behalf, but wholly 
failed and neglected so to do, and although having 
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seen said plaintiff on the track as aforesaid, did 
not use reasonable effort or any effort whatsoever 
to bring said engine and cars to a stop, whereupon, 
and by reason of such negligence and carelessness, 
the said plaintiff was run into, struck, knocked 
down and injured/’ etc. 

The verdict of $500 returned by the jury in favor of 
Gilmore and the judgment rendered thereon were a gen¬ 
eral verdict and judgment, respectively, and it is not dis¬ 
closed by the record in said case upon which of the two 
counts the recovery was had, but Gilmore himself was 
the only witness who testified at the trial in that case, 
and it is apparent from his testimony given at the trial 
of the case at bar (and which must be assumed to be sub¬ 
stantially the same as he gave at the trial in his own 
case) that his evidence was sufficient to support and jus¬ 
tify a recovery upon the second count, namely, the count 
which entirely omits any reference to the alleged invita¬ 
tion and request of the representative of the appellee 
Hupp Automatic Mail Exchange Company. 

2. In appellant’s brief, page 0, reference is made to a 
letter which was given in evidence on its behalf from 
F. E. House, vice-president of the Hupp Company, “dis¬ 
claiming liability on account of the injury to Gilmore, 
but consenting to settlement of the Gilmore case by the 
payment of $500 and costs.” It is denied by appellee 
Hupp Company that the letter referred to amounted to 
a consent on its part; on the contrary, this letter (Rec., 
pp. 23-24) shows that the responsibility of deciding 
whether or not to compromise the Gilmore case by con¬ 
senting to a verdict and judgment for $500 and costs was 
left entirely to the Railway Company, acting under ad¬ 
vice of its counsel, and it was only in the event that the 
Railway Company should decide that it was to its own 
advantage to so compromise the case that the vice- 
president of the Hupp Company agreed that such settle- 
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ment should be regarded, as between the Hupp Company 
and the Railway Company, the same as though a judg¬ 
ment for that sum had been rendered against the Rail¬ 
way Company involuntarily, after that company had 
exercised all due and proper care and diligence to prevent 
the recovery of such judgment. 

The Railway Company did decide, on advice of coun¬ 
sel, to make the settlement and, so far as the Hupp Com¬ 
pany is concerned, no advantage is sought to be taken 
of the fact that there was no adversary trial but merely 
a formal presentation of the case and the giving of the 
necessary testimony by Gilmore to lay a foundation for 
the jury to return a verdict in the amount of $500 
agreed upon between him and the Railway Company. 
The appellee Hupp Company, however, here wishes to 
make the point that it is an undisputed fact that it always 
denied and disclaimed all liability for any loss or damage 
which might be sustained by the Railway Company in 
the matter of Gilmore’s claim and suit on the ground that, 
if he had a valid claim, it was due to the negligence of the 
appellant Railway Company, acting through its servant 
in charge of the engine of the latter company which 
struck him, and also disclaimed liability on the ground 
that the accident to Gilmore was not caused, directly 
or indirectly, by any operations of the Hupp Company. 

3. Notwithstanding the Railway Company had 
granted a limited right to the Hupp Company to enter 
upon, use and occupy a portion of the main track and 
certain equipment of the Railway Company for the pur¬ 
pose of demonstrating and making experimental tests 
of the Hupp Automatic Mail Exchange system, yet the 
same agreement expressly provided that the ‘‘said track, 
equipment and persons in charge thereof shall at all 
times be under the supervision and orders of the general 
superintendent of the party of the second part (Rail¬ 
way Company).” 
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4. The track at and near the point where Gilmore was 
injured was entirely open and unobstructed (Rec., p. 25); 
the station platform which was being extended and which 
had been and was intended to be thereafter used by the 
Hupp Automatic Mail Exchange system was a short 
distance from the track, built so as not to interfere in 
anywise with the uses of the track for the regular pur¬ 
poses of the Railway Company (Rec., p. 24), and the 
train which struck Gilmore was a freight train of the Rail¬ 
way Company to which the car of the Hupp Company 
was not attached, nor was said train being used in any 
manner by or for the benefit of the Hupp Company, that 
company merely operating from time to time a specially 
constructed car drawn by an engine furnished by the 
Railway Company, and no such operation or test was in 
progress upon the day of the injury to Gilmore. 


ARGUMENT. 

I. 

The burden was upon the Railway Company to estab¬ 
lish by a preponderance of proof that the injury to Gil¬ 
more which formed the basis of his recovery against it 
arose or grew out of the operations of the party of the 
first part (Hupp Company) under the agreement of 
April 19, 1912, as extended, the language of said agree¬ 
ment in this regard being as follows: 

“4. The party of the first part further agrees to 
indemnify and save harmless the party of the 
second part for any and all loss, damages and in¬ 
juries which may be caused to or sustained by 
persons or property, either directly or indirectly, 
or wdiich may in any way arise or grow out of the 
operations of the said party of the first part under 
this agreement, including damage to the prop- 




erty of the party of the second part and injury to 
its employes, and said party of the first part fur¬ 
ther agrees at its own cost and expense to defend 
any claims, suits or actions which may be brought 
or instituted against said party of the second part 
by reason of said operations and agrees to pay 
any sums which may be required to settle any such 
claims, suits or actions and to satisfy any decree 
or judgment which may be rendered therein 
against said party of the second part” (Rec., pp. 
19 - 20 ). 

It is submitted that no evidence was given or offered 
which tended to show that the injury to Gilmore was 
caused by any of the operations under the contract re¬ 
ferred to or that his right to recover damages, which the 
verdict and judgment in his favor established, came 
within the true intent and meaning of the contract of 
indemnity as between the parties to the present suit. 
The record in the Gilmore suit established the negligence 
of the Railway Company, its consequent liability to 
respond in damages to Gilmore and that it had paid the 
judgment recovered, but it left entirely open the ques¬ 
tion whether the recovery was in fact had on the first 
or second count, and the related questions whether or 
not the fact of the alleged invitation of a representative 
of the Hupp Company to Gilmore was proved and, if 
proved, whether it was material to his recovery in said 
suit. In an attempt to supply evidence on these matters, 
plaintiff (appellant) offered the testimony of Gilmore, at 
first in the form of a typewritten transcript of the sten¬ 
ographer’s notes taken at the time of the former trial 
and, after said offer was ruled out by the court (except 
in so far as permitting the use of that transcript of testi¬ 
mony to show that Gilmore was injured, as alleged in the 
declaration, at a point on the Railway Company’s 
track immediately in front of the station platform con¬ 
structed for the use of the Hupp Company etc.), the 
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appellant’s counsel offered the testimony of Gilmore in 
proper person, which was received (Rec., pp. 29-31). 
Although the Railway Company noted an exception to 
the ruling of the court in refusing to allow the transcript 
of Gilmore’s testimony at the trial of his suit against the 
Railway Company to be read to the jury at the trial in 
the present suit as an entirety, yet that exception should 
not be considered by this court because by producing and 
placing Gilmore as a witness upon the stand and exam¬ 
ining him upon the same subject-matter and for the same 
purpose for which it was sought to use said typewritten 
transcript of testimony, appellant derived all the benefit 
which it would have derived from reading the transcript 
to the jury. 

Aside from this, it is contended by appellee that, in 
the circumstances, to exclude the testimony of Gilmore 
as given on the former trial, except for the limited pur¬ 
pose for which it was admitted, was not error, and that 
the case relied upon by appellant—Washington Gas 
Light Co. vs. District of Columbia, 161 U. S., 316—is 
not an authority which controlled the principle to be 
applied in the situation which arose in this particular 
case at the trial below, and that the court acted within 
the discretion properly vested in it in sustaining defend¬ 
ant’s objection to the reading to the jury of the tran¬ 
script of testimony offered by plaintiff. 

II. 

• t 

The alleged invitation to Gilmore was nothing more 
than a mere permission, for his own use and benefit, to 
obtain certain blocks and ends of lumber in the nature 
of waste left by the workmen. The arrangement be¬ 
tween him and Mr. Harrity, superintendent of the Hupp 
Company, was made while the men were working and 
pursuant thereto he next came on the premises while the 
men were working there and Harrity was present. There 









8 


is no evidence whatever that Gilmore was given to under¬ 
stand that he might come at other times than while the 
men w T ere working and while Mr. Harrity was there. 
On the day of the accident, for his own convenience, he 
came after Mr. Harrity and the workmen had left and 
all operations on the work, to wit, extending of the plat¬ 
form, had ceased for the day. 

The work itself was done by a contractor employed 
by the Railway Company and, after the w r ork was en¬ 
tirely finished and paid for, the Railway Company pre¬ 
sented its bill for the cost and it was paid by the Hupp 
Company, as had previously been agreed upon, but there 
was no contract relation between the contractor who did 
the work and the Hupp Company and there would be 
nothing saved, nor w ould the Hupp Company be in any¬ 
wise benefited by Gilmore removing blocks from the track 
or elsewhere about the work, as it was without doubt the 
duty of the contractor to clear them away as part of the 
work he was doing for the Railway Company. That 
this w r as a privilege granted to Gilmore and not the im¬ 
posing upon him of any work for the benefit of the Hupp 
Company is clearly indicated by his own testimony, 
including his statement that Mr. Harrity, superintendent 
of the Hupp Company, told him that he would rather 
he should have these blocks of wood as he had been so 
kind to the workmen, allowing them to keep their tools 
at his house and to get water there, etc. 

This is not a case of joint tortfeasors, in which one of 
two wrongdoers is primarily responsible for the wrong, 
and therefore is liable to the other wrongdoer, by way of 
exoneration, upon the latter paying the judgment re¬ 
covered against it by the injured party. On the con¬ 
trary, there was but a single wrongdoer, namely, the 
Railway Company, and the Hupp Company was free 
from all blame and in nowise involved in the accident 
to Gilmore. The conclusion of the learned judge who 
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presided in the case below, reached after listening to all 
of the testimony and full argument by plaintiff’s counsel, 
is the only conclusion, it is confidently urged, which could 
be reasonably reached in the premises on the evidence 
submitted. This conclusion is stated at page 31 of the 
record as follows: 

“The Court: When Mr. Gilmore went upon 
that track, if anything befell him, it seems to me 
that is a question exclusively between himself and 
the Railroad Company, and I do not think it was 
an occurrence that was contemplated by the terms 
of this agreement.” 

III. 

In another view, also, appellant failed to make a show¬ 
ing which would have justified the court in submitting 
the case to the jury as to the Gilmore claim. The injury 
to Gilmore was caused by the negligence of an employee 
or servant of the defendant and it is established by well- 
considered cases that a contract of indemnity will not 
be construed to give a cause of action to the indemnitee 
against the indemnitor in cases in which the injury for 
which the indemnitee has been obliged to pay was caused 
by the negligence of its own employee or servant, unless 
the contract of indemnity itself is so expressed as to place 
such liability upon the indemnitor. The following cases 
are illustrative of this principle: 

In the case of San Antonio & Aransas Pass Ry. Co. 
et al. vs. E. T. Adams, the material facts bearing on the 
above proposition were that an express company made 
a contract with the plaintiff railway company containing 
mutual promises by the parties, the railway company 
among other things agreeing, upon proper application, 
to furnish free transportation over its lines to such 
officers and agents of the express company as might be 
necessary to supervise the business of the latter, and the 
express company on its part contracting to indemnify 





the railway company from loss, the language of the con¬ 
tract in that regard being as follows, namely: 

“Said express company assumes all risk of loss 
or damage arising out of or resulting from its 
operations under this agreement, and shall hold 
harmless the railway company against the same.” 

/ V \ • *■ t • •* 

A messenger employed by the express company in 
charge of express matter on one of the trains operated 
by the railway company was injured by reason of the 
train falling through a bridge, and sued the railway 
company for damages. The railway company had the 
express company brought into the case as a co-defendant, 
claiming that it was responsible to indemnify it and 
should defend the suit. The express company objected, 
filed a copy of the contract and on its motion the lower 
court dismissed it from the suit, after which the plaintiff 
recovered a verdict and judgment against the railway 
company alone, from which it appealed. The appellate 
court, after construing the contract and quoting the 
indemnity clause as given above,- said: > 

“We do not think it was intended by that 
clause to bind the express company to indemnify 
the railway against injuries to a messenger result¬ 
ing from the negligence of the railway company. 
The express company assumed risks ‘arising from 
its operations’ under the agreement; that is, as 
we construe it, its own losses and losses for which 
it would be responsible. There was no error in 
sustaining the exceptions of the express company 
and dismissing it from the suit.” 

6 Texas Civil Appeals, 102, 109. 

A later case, decided by the same court in 1903, illus¬ 
trates the same principle applied to a case where an in¬ 
jury has been caused to a third party by the joint negli¬ 
gence of both the indemnitor and the indemnitee. The 
facts were that the American Steel and W~ire Company 
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contracted to build a fence along the right of way of the 
railroad and it was provided in the contract that the 
railway company should not be liable for accidents 
which might occur on the outfit or material cars used by 
the contractor etc. Timbers for the construction of 
the fence were distributed along the right of way from a 
train under the control of the railway company, from 
which employees of the steel and wire company threw 
pieces of timber. One of the pieces so thrown struck 
a trackman employed by the railway company, who sued 
the railway company and the steel and wire company 
and recovered a judgment against the former, from which 
it appealed. 

It was shown that the train was being operated at too 
great a rate of speed, which was held to be negligence 
on the part of the railway company, and that the em¬ 
ployees of the steel and wire company w r ere also negligent. 
In disposing of the question which subsequently arose, 
whether the railway company had a right of action over 
against the steel and wire company, the court said: 

“We do not think it was the purpose of that 
section of the contract to make the steel and wire 
company liable and responsible to the appellant 
(railway company) for injuries resulting from the 
negligent conduct of the latter. The facts in the 
record show that the injury resulted from the 
concurrent negligence of both defendants, and if 
this is true neither would have the right to re¬ 
cover against the other in the absence of a con¬ 
tract of indemnity that would permit this to be 
done. We do not believe that the contract 
affords this relief to the appellant.” 

St. Louis & S. W. Ry. of Texas vs. Arnold 
et al., 32 Texas Civil Appeals, 272, 74 
S. W. Rep., 819. 

In a case decided in the year 1889 by the Supreme 
Court of New York, General Term, it was held that a 
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contract by which a contractor who was about to extend 
a station platform for a street railway company agrees 
to indemnify the company for “any damages arising from 
injuries sustained by mechanics, laborers, or other per¬ 
sons, by reason of accidents or otherwise,” does not re¬ 
quire the contractor to reimburse the street railway 
company for damages paid by it for the death of one of 
the contractor’s employees who was killed by the negli¬ 
gent operation of one of the engines of said company. 
The contract of indemnity was a broad and compre¬ 
hensive one, but the court in the opinion by Mr. Justice 
Daniel, in which all the judges concurred, said: 

“The contract can not reasonably be so con¬ 
strued as to impose upon the contractors the obli¬ 
gation to protect the plaintiff against the care¬ 
lessness or negligence of persons in its own 
employment.” 

Manhattan Railroad Co. vs. Cornell, 7 N. Y. 

Suppl., 557, 54 Hun, 292. 

In a Pennsylvania case decided in 1902 a building 
contract was construed which contained an indemnity 
clause reading as follows: 

“The contractor further agrees that he will 
indemnify and save harmless the Union Traction 
Company from all suits and actions of every 
name and description brought against the said 
Union Traction Company for or on account of 
any injuries or damages received or sustained by 
any person,” etc. 

During the erection of the building a workman was 
killed by a falling beam and in an action for damages 
brought by his administrator it was shown that the acci¬ 
dent was the result of negligence to which both the Union 
Traction Company’s employees and the contractor’s 
employees contributed, but it was held that the injury 
resulted from the neglect of a duty primarily resting 
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upon the traction company. In passing upon the ques¬ 
tion of the liability of the contractor under the indemnity 
clause, the appellate court held that it was not the in¬ 
tention of the parties to make the contractors indem- 

0 

nitors against the negligence of the traction company or 
its servants. 

Morton vs. Union Traction Co., 20 Pa. Superior 
Court, 325. 

For an instructive opinion, discussing the effect to be 
given to a judgment in a suit based upon negligence, 
where that judgment is received in evidence in a suit for 
indemnity brought by the defendant in the original 
action, see Boston Railroad Company vs. Brackett, 71 
N. H., 494. In that case it was also held that in a suit 
to recover indemnity it is incumbent upon the plaintiff 
to prove that he could not by ordinary care have pre¬ 
vented the injury complained of, and a special finding 
in the original action, that the injury resulted from a 
condition attributable to lack of care on the part of the 
defendant in the subsequent suit, is not sufficient for 
this purpose, unless the verdict and judgment conclu¬ 
sively establish the fact that such negligence was the sole 
cause of the injury and expressly or impliedly determine 
the plaintiff’s freedom from fault. 

In the case of Woodbury vs. Post (decided by the Su¬ 
preme Judicial Court of Massachusetts in 1893), a con¬ 
tract of indemnity was construed which the court held 
sufficient to include liability for the negligent acts of the 
servants of the indemnitee, and the principle was fully 
recognized that without special and clear contract pro¬ 
visions to that end the contract would not have any such 
effect. 

Referring to a special clause in this contract, the court 
said: 

“The clause negatives possible exceptions which 
might in effect be read into the contract by the 










application of principles of law, unless the parties 
made it certain that indemnity from the result 
of all injuries, however occurring, was expressly 
stipulated.” 

158 Mass., 140. 

Contracts of indemnity will not be construed to in¬ 
demnify a person against his own negligence, unless such 
intent is expressed in unequivocal terms. 

22 Cyc., 85 and 87, article Indemnity. 
Indianapolis, etc., R. Co. vs. Brownenburg, 32 
Ind., 199. 

Mitchell vs. Southern R. Co., 74 S. W., 216, 24 
Kv. L. Rep., 2388. 

Although one who is notified and given an opportunity 
to defend a suit is concluded as to material questions de¬ 
termined therein, in an action for indemnity afterwards 
brought by defendant in the original suit, yet all ques¬ 
tions not determined in the first suit are open, and the 
person against whom indemnity is sought is not pre¬ 
cluded by the judgment in the first suit from showing 
that he was under no obligation in the premises and that 
it was not through his fault that the injury occurred. 

22 Cyc., 106, and cases cited, including Chicago 
vs. Robbins, 2 Black. (U. S.), 418. 

Counsel for the Railway Company in the case at bar 
elected to rest its case on Gilmore’s testimony, without 
calling its own train crew or other witnesses to the acci¬ 
dent, and from Gilmore’s testimony, in connection with 
the fact that he had recovered judgment in his suit 
against the Railway Company, the jury would have been 
obliged to find that the latter’s employees failed to use 
even ordinary or reasonable care to prevent the accident 
and the court below was clearly right in refusing plain- 
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tiff’s prayer to instruct the jury to return a verdict 
against the Hupp Company and in instructing the jury 
in favor of the latter. 


Conclusion. 

The judgment, in so far as it is involved in the present 
appeal, should be affirmed because the injury to Gilmore 
did not grow out of or relate directly or indirectly to the 
operations of the Hupp Company under the agreement 
in question, nor did he recover against the Railway Com¬ 
pany on the ground that any invitation was given to him 
by any representative of the Hupp Company, pursuant 
to which he was on the track, but, on the contrary, be¬ 
cause of negligence on the part of the Railway Com¬ 
pany’s servants, while the contract of indemnity between 
the Hupp Company and its surety on the one part and 
the Railway Company on the other part was not intended 
to cover and did not cover or include liability on the part 
of the indemnitors to make good any loss caused by the 
negligence of the indemnitee, its servants or employees. 

GEORGE FRANCIS WILLIAMS, 

Attorney for Appellee, 

Hupp Automatic Mail Exchange Company. 
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January Term, 1918 . 


No. 3140. 


IIUPP AUTOMATIC MAIL EXCHANGE COMPANY, 

a Corporation, and MARYLAND CASUALTY COM¬ 
PANY, a Corporation, Appellants, 

. VS. 

CHESAPEAKE REACH RAILWAY COMPANY, 

a Corporation. 


BRIEF FOR MARYLAND CASUALTY COMPANY, 

APPELLANT. 


This was a suit upon a renewal of bond executed by the 
IIupp Automatic Mail Exchange Company (hereinafter re¬ 
ferred to as the IIupp Company), as principal, and the Mary¬ 
land Casualty Company, as surety, conditioned for the per- 
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formance by the ITup}) Company of a contract with the 
Railway Company for the use of certain facilities during the 
period of six months expiring on October 10, 101*2. By sup¬ 
plemental agreements the contract and bond were renewed 
from time to time, the last of which agreements (R., 37-8) 
provided: 

“And whereas the said contract is now extended 
again for a period l>eginning upon April 10th, 1014, 
and ending upon Janutiry 31st, 1016, with the under¬ 
standing that said agreement shall remain in full 
force and effect during said extended period upon the 
same terms and conditions, provided that if the lease 
under which the said party of the second part now 
occupies the track or part thereof described in said 
above-mentioned contract shall l>e terminated on the 
31st day of January, 1015, this contract shall then 
terminate automatically upon the same date, without 
the necessity of any action or notice whatever upon 
the part of either party, and provided further that 
either party to said agreement may also terminate 
the same either upon the 31st day of January, 1015, 
or the 31st day of July, 1015, by giving to the other 
party thereto written notice of its intention to termi¬ 
nate the same at least thirty days before the date upon 
which the same is to be so terminated.” 

This was the first reference to the Railway Company's hold¬ 
ing under lease, and the question now presented grows out of 
the absolute condition that the agreement should terminate 
automatically in case such lease “shall le terminated on the 
31st day of January, 1015.” 

The Railway Company, ignoring the condition mentioned,. 
assigned as breaches (declaration, R., 4) the non-payment of 
installments of rental due February 25, 1915. and thereafter. 

The defendants pleaded (R., 7, and Mem., R., 13) the said 
condition and that the lease referred to therein terminated on 
January 31, 1915. 

By what might l»e termed a bastard replication (R., 11- 
13). the Railway Company traversed the termination of the 


lease and .»et up, apparently by way of confession and avoid¬ 
ance, that by a supplemental agreement the lease had been 
renewed and extended. 

At. the trial the lease was produced l>y the Railway Com¬ 
pany (R., 39) and it appeared that the haUmdum clauso 
thereof read: 

I o have and to hold the rights and privileges 
hereby granted for the full term of one near, begin¬ 
ning on the lirst day ot February, nineteen hundred 
and fourteen (1914), and to terminate at the end of 
said term, upon the party of the first part giving sixty 
days notice to the party of the second part, bv letter 
mailed to \\ ashington otlice of the partv of the second 
part/’ 

In lieu of a redenduin clause there appealed a covenant 
on the part of the lessee to pay as rent— 

“the sum of three hundred and fifteen dollars per an¬ 
num ($315). The first payment of $157.50 to he 
ma<le on the day of the execution of these presents 
and the second payment of $157.50 to ho made on the 
51st dav of .Julv, 1014.” 

! t 

I hen followed a covenant for maintenance and surrender 
at the termination <tf said term of one year .” 

1 hen appeared the following provision regarding renewal: 

“It is further agreed, that the party of the first 
part will give to the party of the second part sixtv 
days’ notice in manner as set forth in the foregoing 
paragraph previous to the expiration of this agree¬ 
ment, if it shall or shall not renew it. if the parties 
hereto elect to enter into another lease for a term of 
one year, then the stipulations to remain the same as 
embodied in this agreement except that the cash con¬ 
sideration shall lie increased to five hundred dollar's 
($•>00), which stipulations and considerations shall 
remain the same for a period of four years dating 
from February 1st, 1015, if for so long any extension 
of this contract shall continue.” 
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And the further provision: 

“The party of the first part., however, reserves the 
privilege of not extending this agreement, nor any 
sulisequont yearly one, which may Ik* entered into, 
during the said hair years/’ 

The plaintiff also produced a letter from the president of 
the lessor to the president of the lessee, dated December 7, 
1014 (IT, 41), offering to renew the lease if agreeable to the 
latter; and a supplemental agreement of January 25, 1915, 
renewing said lease for the period of one year from February 
1, 1015 (R., 42). 

The trial court ruled that the lease did not terminate on 
January 31, 1915, because the lessor did not give 60 days’ 
notice, and instructed the jury to find for the plaintiff and 
against both defendants as to the items of rent claimed (R., 
48). 

The only exceptions reserved were to the action of the 
court in thus ruling and directing verdict, and present the 
single error assigned on appeal. 


Assignment of Error. 

Stated negatively and more accurately, the court below 
erred in not holding that the lease was for a fixed and defi¬ 
nite term of one year ending on January 31, 1015, and there¬ 
fore terminated on said dnv, wherebv the obligation of the 
surety automatically terminated by the terms of the agree¬ 
ment. of April 18, 1014. 



ARGUMENT. 


w 

It is foreign to the question, certainly so far as the surety 
is concerned, to speculate, or to consider testimony, as to the 
purpose of the draughtsman of the agreement of April 18, 
1914, in inserting therein the proviso that that contract 
should automatically terminate in case the lease under which 
the Railway Company held should he terminated on January 
31,1915. 

The language is plain and the surety is protected hy its let¬ 
ter. 

It appears, however, that the agreement of April 18, 1914, 
was draughted by the attorney for the Railway Company—at 
least the proviso in question was inserted by him (House, 
testRecord, 4»>). and the surety, in agreeing to the extension 
of its liability, did so upon the faith of the plain letter of the 
contract as submitted to and signed by it. 

The surety was not put upon inquiry as to the terms of the 
lease referred to. All it needed to know was that if that lease 
terminated on (or even l>efore) January 31, 1915, its lia¬ 
bility would thereby automatically terminate. i 

Nothing was said in the agreement (of April 18, 1-894) 
about any renewal of such lease or any continuance of lia¬ 
bility in case of renewal. The surety was not asked to con¬ 
sent to extension of its liability in case the lease should be 
renewed. 


had any occasion to speculate as to the reason 
for the proviso, the reasonable assumption was that, in the 
absence of an available copy of the lease, the parties were un¬ 
certain as to the term thereof and were guarding against such 
uncertainty, or that the lease, though for a longer period, 
was subject to termination on January 31, 1915. 

Rut whatever the fact might be, the surety was plainly 
told by the agreement that its liability would cea«e if the ex¬ 
isting lease, whatever its terms might l>o, terminated, for 
whatever reason, on January 31, 1915. 
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Tho only question, therefore, is, Did the lease in question 
terminate on January 31, 1915? and that answers itself, for 
the lease was for the term of one year commencing on Febru¬ 
ary 1, 1914 (terminating on January 31, 1915). 

The draughtsman of the lease, after thus, in the halendum 
clause, fixing the term of the lease, through some mental ob- 
fuscation added, “and to terminate at the end of said term, 
upon the party of the first part giving sixty days’ notice to 
the party of the second part, by letter,*’ etc. 

The court Wow, through some process of reasoning not 
disclosed in the record, regarded this added clause as convert¬ 
ing the haWidum clause from its function of fixing the term 
of tenure, into a proviso reserving to the grantor the power of 
terminating the lease at the end of one year. 

Such legal alchemy might he permissible if elsewhere in 
the lease could be found a provision fixing a longer term in 
case such ]>ower of curtailment were not exercised—but there 
is none such. 

On tho contrary the limitation of term to the one year is 
further evidenced by the later provisions. 

Tn paragraph 2 the lessee covenanted to pay rent for only 
the one vear in two installments, the first on the dav of exc- 
cution of the lease and the second “on July 31. 1914.” The 
mental obfuscation of the draughtsman evidenced itself again 
here. The covenant reads “to pay * * * as rent * * * 
the sum of three hundred and fifteen dollars per annum.” 
The words “per annum,” unless read “/or the pear” are 
plainly surplusage. They could not function to extend the 
covenant to pay rent, or the rate of rental, l>eyond the one 
year, for in paragraph 3 it is stipulated that in case of re¬ 
newal for another vear the “cash consideration”—a clumsy 

•/ 

term—“shall be increased to five hundred dollars ($500).” 

Again, in paragraph 2, the lessee covenants that it will sur¬ 
render the premises “at the termination of said term of ono 
year.” 

And in paragraph 3 the lessor agrees that it will give the 





lessee GO days’ notice “in manner set forth in the foregoing 
paragraph (sic) previous to the expiration of this agreement, 
if it shall or shall not renew it.” 

So that the giving or not giving of the notice was not to 
affect the term of the lease, but, as a separable or independent 
covenant, the lessor agreed to give GO days’ notice whether it 
would or would not renew —that is, make a new contract for 
another year. Such covenant for advance notice was ob¬ 
viously valuable to the lessee. 

Renewal, however, was purely optional. The lessor did 
not covenant for renewal in case it failed or neglected to give 
the stipulated notice; and the lessee did not covenant to ac¬ 
cept renewal. On the contrary, the next clause read “if the 
parties hereto eloet to enter into another lease for a term of 
one year,” etc. 

And finally the lessor expressly reserved “the privilege of 
not extending this agreement,” etc*. 

The Railway Company, however, conceding (as we under¬ 
stand it does) that the term of the lease was one year, con¬ 
tends that the language of the agreement does not mean what 
it says, but must l>e construed as meaning that the agreement 
should automatically terminate on January 31, 1915, in case 
the lease were not renewed. 

Hut the contract of a surety cannot be tampered with in 
that way, esjK?cially where, as here, the con tract was drawn by 
counsel for the obligee. 

U. S. use of 1). C. vs. Bayly, 39 App. D. C., 105, 114. 

The renewal was a separate and distinct lease for a new 
term. The lease referred to in the agreement (of April 18, 
1914), and which measured the liability of the surety, was 
the original lease which terminated on January 31, 1915. 

The ciise is even stronger than that presented in D. C. vs. 
Bayly, supra. There the contract which measured the lia¬ 
bility of the surety contained a provision reserving to the 
obligee the right of renewal. Here, as we have pointed out, 
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there was no covenant reserving to either party the right of 
renewal. The provision specifying terms should the parties 
mutually agree to renew was, in the al>sonoe of contractual 
right of renewal, of no binding force. 

In any event, I). C. vs. Baylv is controlling, and the judg¬ 
ment l>elow should l>e reversed. 

Kespectfully submitted, 

WILLIAM C. PRENTISS, 
Attorney for Maryland Casualty Company. 
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1 he appeal of the defendants below, Hupp Automatic Mail 
Exchange Company and Maryland Casualty Company is based 
upon the action of the learned trial Justice in directing the 
jury to return a verdict in favor of the plaintiff, Chesapeake 
Jteach Railway Company, for the sum of $1,077.41, with 
interest thereon, covering rental due to the plaintiff for the 
use of a portion of the plaintiffs main track for the period 






2 


from February 19, 1915, to July 31, 1915, under a certain 
contract dated April 19, 1912 (R., 35), and various exten¬ 
sions thereof, including a supplemental agreement dated 
April 18, 1914 (R., 37418), extending the term of the origi¬ 
nal contract. This supplemental agreement referred to a 
certain agreement with the W ashington, Potomac & Chesa- 
I>eake R. R. Co. (R., 39), under which the plaintiff used 
the right of way and track of said company. 

We must, therefore, consider these three instruments to¬ 
gether, namely, the original contract of April 19, 1912; the 
supplemental agreement of April 18, 1914, and the agree¬ 
ment between the Railway Companies, localise when a trans¬ 
action is incorporated into several writings, all of such writ¬ 
ings must lie construed together in order to ascertain the true 
intent of the parties. 

Teal vs. Walker, 111 U. S., 242; 

Joy vs. St. Louis, 138 U. S., 1, 

and words used in a written instrument are to be interpreted 
as of the time when the instrument was written, irrespective 
of any events afterwards occurring. 

Davison vs. Von Lingen, 113 U. S., 40, 50. 

Upon examining the three instruments together and con¬ 
sidering the situation of the parties to such instruments 
at the time they were executed, irrespective of any 
events afterwards occurring, we find that at the time the 
original contract of April 19, 1912, was entered into, the 
Hupp Company desired to use a certain portion of the plain¬ 
tiff’s main track and certain of the plaintiff's equipment for 
the purpose of demonstrating and making experimental 
tests of the “Hupp Automatic Mail Exchange System”, and 
the plaintiff was willing to grant to the Ilupp Company the 
privilege of using such track and equipment for the con¬ 
siderations specified in the agreement, namely, (1) for the 
“privilege of entering upon, using and occupying for the 




period of six (6) months, beginning April 20, 1912, and 
ending on October 19, 1912, the portion of the main track” 
of the plaintiff, the sum of $1,200.00 “in installments of two 
hundred dollars ($200.00) per month in advance on the 
20th day of each and every month during the term of this 
agreement, it l>eing understood and agreed that said sum of 
money shall l>e absolutely due and payable on the said dates 
irrespective of whether or not the party of the first part 
uses said track as aforesaid,” and (2) $20.00 for each day 
that the equipment should be used, or be engaged for use 
(lb, 35). The rent was paid from April 20, 1912;, to Feb¬ 
ruary 19, 191o, and this suit was brought to recover rent 
from February 19, 1915, to July 31, 1915. 

Much has l>een said in the briefs of the defendants about 
the track and right of way not being used by the Hupp 
Company during this period from February 19, 1915, to 
July 31, 191o, but it will be seen from the above quotation 
that the rental was to l>e paid irrespective of whether or not 
the IIupp Company actually used the track, and furthermore 
the evidence shows that the right of way and track were 
actually occupied by the apparatus of the Hupp Company 
throughout this entire period for which rent is claimed 
(R., 43). 

By four different extension agreements, executed at inter¬ 
vals of six months each by the plaintiff and both defendants, 
the term of the original contract was extended to October 19, 
1912; to April 19, 1913; to Octol>cr 19, 1913, and to April 
19, 1914 (R., 37). On April 18, 1914, the plaintiff and 
l)oth defendants executed a fifth extension agreement (R., 
33) extending the term, not for a ]>eriod of six months only, 
as each of the preceding extension agreements had done, 
but definitely extending the term of the original contract 
“for a period beginning upon April 19, 1914, and ending 
upon January 31, 7,9/6*,” this description of the extended 
term being immediately followed by the phrase: 
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“with the understanding that said agreement shall 
remain in full force and effect during said extended 
period upon the same terms and conditions, provided 
that if the lease under which the said party of the 
second part now occupies the track or part thereof de¬ 
scribed in said above mentioned contract shall he 
terminated on the 31st day of January, 1915, this 
contract shall then terminate automatically upon the 
same date, without the necessity of any action or 
notice whatever upon the part of either party, and 
provided further that either party to said agreement 
may also terminate the same either upon the 31st 
1<in c f^ January , 191o, or the 31st day of July, 1915, 
hv giving to tho other party thereto written notice of 
its intention to terminate the same at least thirty 
days l>ofore tho date upon which the same is to be 
so terminated.” 


Now if the agreement referred to in the clause just quoted, 
by its own terms absolutely and automatically expired on 
January 31st, 101 o, as defendants since the institution of 
suit have claimed and are now claiming, would there have 
been any sense whatever in the language just quoted? Such 
language expressly extended the term of the original con¬ 


tract to January 31, 1016, “with the understanding” that by 
act of the parties in giving thirty days’ notice it might 1 h 3 
terminated on January 31, 1915, or on July 31st, 1915, and 
with the understanding that “if the lease under which the 


said party of the second part now occupies the track or part 
thereof descril>od in said alcove mentioned' contract shall he 


terminated (implying some affirmative act on the part of 
tho parties to said lease) on tho 31st day of January, 1915, 
this contract shall then terminate automatically upon tho 
same date . As will hereafter be shown, the agreement re¬ 
ferred to itself provided that it should be terminated on Jan¬ 


uary .>1, 191o, only upon ono of the parties giving to the 
other party sixty days’ notice of a desire to so terminate it 
and such notice was never given, but on the contrary the 




parties thereto by mutual consent agreed to keep it in full 
force and effect (R., 41-2). 

A\ e must assume that the Hupp Company on January 
31, 191o, and immediately prior thereto, wished to have the 
contract continued in force, because otherwise it could very 
easily have terminated the contract on January 31, 1915, by 
giving the thirty days’ notice provided for in the extension 
agreement of April 18, 1914. On page 3 of his brief, how¬ 
ever, counsel for the Hupp Company naively remarks that 
the Hupp Company “neglected to give notice for the termi¬ 
nation of its agreement” on January 31, 1915. On January 
20, 1915, the IIupp Company paid one month’s rent in ad¬ 
vance to February 19, 1915 (Hupp Company’s brief, p. 3), 
thus indicating that it then considered the original agree¬ 
ment still in force, and as late as June 30, 1915, wrote the 
letter set forth in the record (R., 43) notifying the Railway 
Company that the contract to pay rent would he terminated 
on July 31, 191o (the date upon which the plaintiff claims 
that such contract terminated). Thus on June 30, 1915, the 
Hupp Company still regarded the contract in full force and 
effect. In fact, after the rent became due, that is, after July 
31, 1915, and shortly prior to the institution of suit on 
August 18, 1915, Mr. P. E. House, Vice-President and Gen¬ 
eral Counsel of the Hupp Company, tendered an uncertified 
check to the Railway Company for the rent and Mr. House 
admitted such fact on the witness stand (R., 45), attempting 
to explain it by saying that he made the tender because the 
plaintiff was threatening to institute suit to recover such 
rent and such action might interfere with the IIupp Com¬ 
pany’s operations in the West. Testimony was also offered 
by the plaintiff to show that Mr. House frequently promised 
to pay this rent, to which Mr. House responded on the wit¬ 
ness stand, “I did importune Mr. Jones (President of the 
plaintiff Company) a number of times to postpone any 
action until we could get together on the matter, and per¬ 
haps come to some sort of an agreement and dispose of it, 




but I never absolutely promised to pay it. If I had, I would 
have paid it.” (R., 45). 

Mr. House also admitted that just before the execution of 
the extension agreement of April 18, 1914, eoiuisel for the 
Railway Company directed his attention to the fact that the 
Railway Company occupied the track under agreement with 
another Railway Company, hut he (House) did not ask to 
see such lease and did not see the lease at any time until 
after the present suit was started (R., 45-46); that he did 
not claim the Railway Company’s counsel misrepresented 
things or intentionally gave him the wrong impression, but 
he understood that the lease “was a long lease which might 
Ik? terminated by some act of the parties on the 31st day of 
.January; hut I never knew until afterwards that the lease 
itself said it terminated, and that it might he renewed” 
(R., 46). 

From the trackage contract itself it will Ik? seen that 
the first part of Mr. House’s statement that it “was a 
long lease which might he terminated by some act of the 
parties on the 81st day of January” deseril>es it more ac¬ 
curately than the latter part of his statement just quoted. 
Upon reading this contract as a whole (R., 39), can it he 
said that the parties intended to enter into an arrangement 
which would last only one year, or five years? It provided 
for an annual rent of $315.00 for the first year and expressly 
provided for an annual rent of $500.00 for each of the four 
subsequent years. The date of termination was conditioned 
“upon- the party of the first part giving sixty days’ notice to 
the party of the second part, by letter mailed to the Wash¬ 
ington office of the party of the second part”. If, by its own 
terms, it automatically terminated at the expiration of one 
year from February 1, 1914, what was the meaning of the 
various provisions therein relating to the sixty days notice? 
Instead if giving sixty days’ notice of a desire to terminate, 
the parties to the original contract, prior to January 31, 
1915, agreed that it should remain in full force, and on Jan- 
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uary 25, 1915, signed a memorandum in writing to that 
effect (R., 42). 

The question here is what was the intention of the 
parties to the IIupp contract on April 18, 1914, when the 
last extension agreement was executed. The agreement be¬ 
tween the Railway Companies was then in effect, the 
plaintiff knew its terms, called the attention of' Mr. House 
to its existence and provided against the possibility of its 
termination before the Hupp extension agreement should ex¬ 
pire. Mr. House attempts to hike advantage of his own neglect 
in failing to call for and read the contract referred to in 
his agreement, and the next moment seeks to rely upon cer¬ 
tain of its provisions which he regards a9 favorable to his 
contentions. The language of the contract between the 
Railway Companies had no other or different meaning on 
April 18, 1914, than it had on January 31, 1915. If it 
meant, as the Hupp Company now’ claims, that according 
to its terms it terminated on January 31, 1915, why did the 
IIupp extension agreement of April 18, 1914, provide for 
an extension of the original Hupp agreement to January 31, 
1916t It was certainly not the intention of the parties to 
the original contract to have it expire on both dates, Jan¬ 
uary 31, 1915, and January 31, 1916. According to the 
present construction of the defendants, the IIupp ^contract 
was bound to expire on January 31, 1915, and there was no 
way it could continue in force until July 31, 1915, or to 
January 31, 1916. The Hupp extension agreement, how T - 
ever, expressly contemplated an extension to January 31, 
1916, and provided a way for its prior termination on July 
31, 1915, or January 31, 1915. If the agreement betwoen 
the Railway Companies meant that it should terminate at 
the end of one year only upon one of the parties thereto 
giving sixty days’ notice to the other, as it expressly stated,— 
then these w T ords of the contmct l>etween the plaintiff and 
the Hupp Company are intelligible; otherwise, they are 
meaningless. 





The evident intention of the parties to the IIupp exten¬ 
sion agreement vas that if the plaintiff could not carry out 
the terms of the original Hupp agreement because of the 
exercise of the privilege of termination in the contract under 
which it occupied the track, then the Hupp contract should 
terminate on January 31, 1915, without notice. 

The plaintiff did not wish to enter into a contract which 
it could not perform, and as a matter of precaution and 
also as a protection to the IIupp Company, inserted the 
reference to its contract of occupation and expressly directed 
Mr. Houses attention to the fact that the plaintiff did not 
thus occupy track as owner, and that the owner had the 
power, by giving notice, to terminate the possession of the 
plaintiff on January 31, 1915. All parties clearly under¬ 
stood that the original Hupp contract was being extended to 
January 31, 1010, unless the owner of the track made it im¬ 
possible for the plaintiff to perform its part of the contract. 
The owner not having exercised his privilege of termination, 
and the IIupp Company having occupied the premises under 
its extension agreement, is now in no j>osition to claim that 
its contract was terminated on January 31, 1915. 

W luit the bonding company agreed to do was to guarantee 
the payment of rent by the IIupp Company for its occupa¬ 
tion of the premises of the Railway Company under its agree¬ 
ment and the extensions thereof. 


Counsel for the defendants seek to rely upon one part of 
tlio contract and east aside the other, contrary to the well 
recognized rule that all parts of an agreement must he read 
to ascertain the meaning of the parties, and that where this 
meaning is doubtful, .resort may he had to their acts to ex¬ 
plain the language employed. 

That the Railway Companies fully understood the provi¬ 
sions of their agreement as requiring sixty days notice before 
it could be terminated and not as an automatic expiration or 
ending of the term upon a certain date, is clearly evidenced 
by their supplemental agreement extending the term of the 
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original agreement without making a new one. “Tell me,” 
said Lord Sugden, “what you have done under a deed and 
I will tell you what the deed means.” 

See, also— 

Ins. Co. vs. Dutches, 95 U. S., 269, 273. 

And this construction of the parties to the trackage ngree- 
j ment, as interpreted hy their conduct, is binding upon the 

Hupp Company and its surety. 

Counsel for both defendants seem to rely upon the case 
ol the l nited States to the use of the District of Columbia, vs. 
Dayhj (39 App., I). C., 105), where the District of Columbia 
entered into a contract with one Bayly for the collection 
of ashes for a peribd of two years from August 1, 1905, the 
District “to have the privilege of renewing this contract for 
a period of one year, two years, or two years and eleven 
months, at the option of the District. A certain bonding 
company executed a bond to secure the performance of the 
contract. Bayly fully performed the contract for the period 
of two years and the District attempted to exercise its privi¬ 
lege of renewing the contract for two years and eleven 
months, but Bayly refused to perform any service after Au¬ 
gust 1, 1907, and no demand was made for renewal of the 
bond. The District relet the contract and then sued Bayly 
and his surety for damages. This court said that the only 
question presented by the appeal, was, whether the exercise 
of the option by the District, without concurring action by 
the surety company, extended the bond for the further period 
of two years and eleven months, and the court held that as 
there was no default within the term of the original contract 
and as the bond did not cover the renewal period, the surety 
company was not responsible for any default which occurred 
after the expiration of the term of the original contract. 

This summary of the facts in the Bayly case shows that it 
does not sustain the position of the defendants, or of either 
of them, in the case at bar. 

2v 




The Maryland Casualty Company in the present case is 
as fully liable as its principal, the Hupp Company. We do 
not deny the rule that a surety is discharged by a material 
alteration or extension, without its consent, of the contract, 
the performance of which has l>een secured by such surety, 
but in the present case the Maryland Casualty Company not 
only executed the original l>ond given to secure the per¬ 
formance of the original Hupp contract, but also signed and 
expressly consented to each and every extension agreement, 
including the extension agreement of April 18, 1914 (R., 
37-38). 

As stated by this court in the Bayly case, 39 App. 1). C., 
105, the rule of strictissimi juris has no application to surety 
companies organized for the purpose of conducting an in¬ 
demnity business at established rates of compensation. 

The Surety Company, as well as the IIupp Company, now 
claims that it did not know the terms of the agreement be¬ 
tween the Railway Companies, but as said by the Supreme 
Court of the United States “if a person deliberately con¬ 
tracts for an uncertain liability, ho ought not to complain 
when that uncertainty becomes certain’’. 

Counsel for the defendants rely upon the rather strict law 
of landlord and tenant regarding leases of estates for years 
to sustain their contention that the contract between the 
railway companies referred to in the IIupp agreement could 
not extend beyond February 1, 1915, notwithstanding the 
provision for termination only u|h>ii notice to that effect. 
The contract, however, is not an agreement of lease for the 
exclusive occupation of land, but shows upon its face that 
it is a trackage agreement by which one railroad company 
lets another railroad company into a joint use of and opera¬ 
tion of its tracks and right of way. It is clearly distinguish¬ 
able from a lease in that it conveys no estate in the property 
and no right to exclusive possession. It is in the nature of 
a license or a grant of a privilege for hire. 

Union Pacific Rv. Co. is. Chicago, etc., Ry. Co., 1G3 
U. S., 564, 582-583. 



The first clause of this trackage contract grants to the 
plaintiff company the right to use the railroad right of way 
of the party of the first port in the District of Columbia, 
together with all the switches, tracks, rails, ties, buildings, 
materials, appliances and other improvements thereon for 
the purpose of operating its trains, cars and engines there¬ 
on”, and to that extent to exercise the privileges and fran¬ 
chises of the party of the first part. By clause four ‘‘the 
party of the first part (the owner) reserves the right to use 
for itself the tracks and rights of way for the operation of 
passenger, freight and construction trains in connection with 
said party of the second part”, and in the fifth clause it is 
provided that the party of the first part (the owner) “shall 
ha\e the right to grant to any other railroad company the 
right to use said rights of way in connection with the parly 
of the second part upon payment of a ratable proportion of 
the aforesaid rental and of the cost of maintenance and 
operation to be estimated upon a wheelage and trackage 
basis”. The Eighth clause permits the agreement with the 
Hupp Company (R., 39-40). 

The supplemental contract extending this trackage agree¬ 
ment, describes it as an agreement “to use the railroad right 
of way” (R., 42), not as a conveyance of an interest in land. 

Although “this agreement,” which was prepared by coun¬ 
sel for the owning company, makes use of the expression 
“lease” in the body of the instrument, as Chief Justice Fuller 
said in his opinion in the Union Pacific case, supra; “What 
it was styled by the parties does not determine its character 
or their legal relations”. * * * “Neither the form of 
expression on the one hand, nor the name on the other, is 
conclusive. We must see what rights and privileges were in 

fact granted, what burdens and obligations assumed.” (Op. 
582.) 


All of the testimony indicates that the present position 
of the defendants is the result of an afterthought, conceived 
after the institution of suit to escape the payment of rent for 
premises which they had used and occupied. Up to the time 
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of the filing of suit, the liability was admitted by the IIupp 
Company and never denied by its surety, and there is no 
doubt that the lower court was right in directing a verdict in 
favor of the plaintiff Railway Company for the rent in the 
sum of $1,077.41, with interest thereon. 

It is, therefore, respectfully submitted that the judgment 
entered upon such verdict should be affirmed. 

FREDERIC D. McKENNEY, 

JOHN S. FLANNERY, 

G. BOWDOIN CRAIGIIILL, 

Attorneys for Chesapeake Beach Railway Company.. . 
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